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INPOBUJAIBE ITPABHE IMYHOCTH

Caxcemax: Tlpenmer pama jecre MHCTHTYT HpOOHjama MpaBHE JIMYHOCTH —
aHaj3a HOPMATHBHUX OKBHMpa Kao M CiIydajeBa U3 CYICKE INpakce KOI IpUMEHE
OBOI UHCTUTYTA. [IpBeHCTBEHH IIMJb OBOT paja jecte ONMXKe YHO3HAaBambe Ca MHCTH-
TyTOM MpoOujama MpaBHE JMYHOCTH, Ka0 OUTHUM H3Y3€TKOM O] Hauena orpa-
HUYEHE OJTrOBOPHOCTH KOJ IOjeAMHUX NpaBHUX (OPMH NPUBPEIHUX APYLITABA U
MPENO3HaBamke BENMKOT 3Hauaja KOjU jOIl YBEK HHje y MOTIYHOCTH MCKOpHIIheH y
MpakcH. 3aKJby4aK U3BEJCH NPUINKOM HCTPAXKHUBakba jecTe Ja je HEONXOIHO MpeLy-
3HHjE¢ U jaCHHUje MMO3UTHBHOIIPABHO ypeleme OBOT MPaBHOT MHCTUTYTA, Kako OM ce
yjenHaumia cyJcKa Impakca a MoBepHOLMa OJlaKIlana IpuMeHa U JOKa3HBamke Mpa-
Ba KpO3 MHCTUTYT IpoOujama MpaBHE JMYHOCTH. Y3 Npelu3Huje ypeheme 3aK0H-
CKUX oJjpenaba M MO3UTHUBHE MPUMEPE CyJCKE Mpakce, MOBEpHOIN Ou O 0Xpad-
PEHH /1a 3HAaTHO Yelhe KOpHCTe 0Baj HHCTUTYT. MeToau KOju ¢y KopuitheHu y pagy
Cy: IOTMAaTCKU METOA, HOPMAaTUBHHU METO]l, KOMIIAPaTUBHU METOJ Ka0 U aKCHOJIOMI-
KH METOJI, IcTaJbHU]je 00jallllbeH! Y HACTaBKy paja.

Kawyune peuu: mpobujame NpaBHE JTUYHOCTH, OATOBOPHOCT, 3JI0ymOTpeoda,
NPUBPEIHO APYIITBO, TOBEPUOLHU

YBoa

[Ipenmer oBor paja jecTe MHCTUTYT NpoOHjamba MpaBHE JIMYHOCTU — TEOPH]-
CKO ITPaBHM Kao ¥ TMO3UTUBHO NPaBHU yTrao carjiefaBama. Paj je 3acHOBaH Ha ommI-
TO] W TOJIA3HOj XUTIOTE3U J]a MHCTUTYT MPOOHjamba MpaBHE JIMYHOCTH, UaKO YBEICH
jOII Tpe BUIIE OJ CTO TOJMHA HAa CHIVICCKOM M aMEPUYKOM Ty U yCTAaHOBJbEH Y
CPIICKOM 3aKOHOJIABCTBY IIpE BHIIE OJ TPHUIECET TOANHA, HIIAK HUje 3KUBEO y CY-
CKOj TIpaKCH Y IIyHOM 00MMY, T€ C€ BPJIO PETKO KOPUCTH, YaK U KaJl UMa BUILIE OCHO-
Ba 32 KOpUIITNEHE UCTOT.

VY T0j HaMepH je, a Kako Ou ce 00Jbe pa3yMeo OBaj HHCTHTYT, HEOMXOHO JIa
Ce Ha caMOM IOYETKYy pajia, HalpaBH pas3iuka u3Mel)y mpaBHHX (OpMHU ApYIITBA,
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Koje npensuha Baskehn 3akoH 0 MPUBPETHUM JPYIITBUMA, Ka0 U J1a ce KopUmhemeM
pa3IM4IUTHX METOJA, MPHUKaXKe UCTOpHUjaT yBolera WHCTUTYTA y TIO3UTHBHO 3aKO-
HOJABCTBO Kao M y 3aKOHOJABCTBa APYI'HX 3eMasba. 3aTuM, Jia ce 00paan caM 3Hayaj
yBohema MHCTUTYTa Yy Hallle 3aKOHOJABCTBO M o0jacHe onpende Bakeher 3akoHa
KOJUM je peryjiucaH oBaj MHCTHTYT. Ha kpajy, m He Mame BakHO, OWTaH CETMEHT
pajia, yCMEpeH je U Ka CyJICKOj IIPaKCH, ¢ 003UPOM Ha TO Jia j€ OBaj HHCTUTYT U MPO-
IYKT IPBEHCTBEHO CYJCKe MpaKce, Koja je yTrulana Ha Jajbi pa3Boj OBOT HHCTUTYTA,
yTpiia myT ¥ 00JHMKOBaja Impasall Kopuihema 1 00JbeT pa3yMeBamba UCTOT.

CBe HaBeZIeHO, YKa3yje Ha mpeky noTpedy uemrher kopuiihema u 3aCTyIIbe-
HOCTH OBOT' MHCTUTYyTa y mpakcu. [IpBeHcTBeHO, demha ymorpeda OBOI HHCTUTYTA
nMana OM MPEeBEHTHBHHU KapakTep, ¢ 003MpOM Ha TO Ja OM JHLA, Koja O 3J0yMOT-
pebmia cBoja oBnamhema y HEJO3BOJbEHE CBPXE, MMaja I0jaM O TOciequlama u
CaHKIIMjaMa 3a HBHXO0BE HEeJI03BOJbeHE paame. CaMuM THM, CIIydajeBH 3J0yrnoTpede
ou Owmm pehu y mpakcu. Hanasee, Beha 3acTynsbeHOCT OBOT MHCTUTYTA, JNana Ou
TIOTIPUHOC ¥ 00JbEM pa3yMeBamy O CTpaHe MOBEPHIIAIla, KOjU 3a cana, yclieaq Heyje-
JHa4YeHe Mpakce U HEAOBOJbHO ypeheHnX 3aKOHCKUX ozpenada, BpJIO PETKO KOpUCTE
MOryhHOCT cyzcke 3amTUTe HBUXOBHX IpaBa. Jlakie, yCremHa 3amThTa mpasa Io-
BepuIiIalia Kpo3 OBaj HHCTUTYT Kao W jacHa MpOLEAypa 3alliTUTe, peicTaBibaia Ou y
MPaBOM CMHUCIY 0J0paMOCHH MEXaHH3aM 3a pa3IM4yMTe MOCTYIKe 310ynotpede. Ha
OBaj HAYWH, MOAWTIA OM ce CBECT O jaCHO] MOTYNHOCTH CYJICKE 3alTHUTE HE CaMoO
YJIaHOBa JPYIITBA Koja Ou Morja ja Bpiie ojapehene 3noynorpede, Beh u omrehe-
HuX noBepunana. Takohe, u cyqoBu u noctymnajyhe cyauje, Ou kpo3 yemrhy npume-
HY OBOT' MHCTUTYTA yjeJHAYIIN NPAKCy, YUMe OU JONMPUHENH U MPaBHO] CHT'YPHOC-
TH CBUX YYECHHKA.

OCHOBHH CMHCao yBOlerma OBOT MPABHOT MHCTUTYTA jeCTE 3aITHTa MOBEPH-
Jiana, CynpocTaBbamkhe U CIpeuaBame MPEeBApHUX PAIbH Kao U JIMYHA OJJrTOBOPHOCT
YJlaHOBa, aKIMOHApa U KOMaHIUTapa 3a IITETy NMPUYHECHY MOBEPHOLMMA Y 3aKO-
HOM TayHO mpeaBuheHNM ClydajeBHMa, Te cMaTpamo Ja he ymorpeda oBOr MHCTH-
TyTa TeK JOOWTH Ha 3Hauajy y OyayhHOCTH.

Meroau xoju cy kopumheHu y pany cy:

1. [loemamcku memoo — Kao TOJNA3HA METOJ] paay yTBphrBama 3HaYeHha MpaB-
HUX HOPMH KOjU C€ OJJHOCE Ha HHCTHUTYT MPOOH]jama MpaBHEe JINIHOCTH Kao U
caryieiaBama Ipasa U 00aBe3a Koja ce yTBphyje kpo3 npaBHe HopMme. Kako ca-
rIelaBamke MPAaBHUX HOPMHU — OHAKBUX KaKée CY, HHje JTI0OBOJBHO KopHuTheHu cy
u npyru meronu (Pamosuh, 2017, 17);

2. Hopmamusnu memoo — paau yTBphuBama cactaBa 1 0JHOCA MOjeJMHUX HOP-
MH ¥ QYHKIMOHHCAbA IEJOBUTOT IPABHOT CUCTEMa Kao IIEINHHE;

3. Hcmopujcku memoo — paay UCTpakMBama MOPEKia, pa3Boja U MpoMeHa UH-
CTHTYTa MPOOHjama MpaBHE JINYHOCTH;

4. KomnapamusHu memoo — Kako 0Baj HHCTUTYT MOCTOjU U y 3aKOHOAABCTBY
JIPYTUX 3eMajba, O] U3y3eTHE je BAXXHOCTH Ja KoprucTehu 0Baj METO ] YITO3HAMO
0c0OEHOCTH OBOT MHCTUTYTA y JPYTUM 3eMJbaMa a CaMUM THUM U TocTurHyha
HallleT 3aKOHOIABCTBA Ka0 U €BEHTYAIHO Mpey3uMare MojeJUHNUX oapenada,
KaKo O ce 0Baj MHCTHTYT IITO JETaJbHUjE PEryJIIcao U 1a0 MO3UTHBHE e(eKTe
y TPaKcH;
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5. Axcuonowiku Memoo — pay OlCHE aKTYEITHOT CTarba, MPUKa3HBamba KaKBO OU
paBo Tpedaio OUTH Kao U Mmpeiora oarosapajyhe npoMene.

IIpuBpenHo ApyuITBO U NpaBHe popme APylITBA

[TpuBpenHoO APYUITBO je MpaBHO JMIE KoOje 00aBiba OENAaTHOCT y LUJbY CTH-
nama pooutn. (3I1/] 2019, un. 2) [Ipema mpaBHOj popMHU IPYIITBO MOKE OUTH: Op-
TA4KO JIPYIITBO, KOMAaHIUTHO IPYIITBO, IPYIITBO Ca OTPaHMYCHOM OArOBOpPHOIINY
u akuuoHapcko Apymtso. (3I1]] 2019, un. 8) 3akoHOM O HMPUBPENHUM APYIITBUMA
ypehyje ce, m3mely ocranor, ¥ MoJ0Xaj IPUBPEIHUX NPYIITaBa U JPYTUX OOIHKA
OpraHM30Bama, a HAPOUYUTO HHMUXOBO OCHHUBAH-E, YIIPaBJbame, CTaTyCHE MpPOMEHE,
npoMeHe IpaBHe (GopMme, MpecTaHaK Kao W MpPaBHU IOJIOKaj Tpeay3eTHuka. Heka-
Jamma nozena npeasuhena 3akoHoM o mpenysehuma npeasubana je moxeny Ha
JIpyILITBA JMLA U APYLITBA KalKTajla KOjy MOKEMO M JaHac IPUMEHUTH Ha IpaBHE
¢dopme npensuleHe BaxkehnM 3aKOHOM O TPUBPEAHUM JAPYIITBUMA. Tako MOXKEMO
pehu na kox opymTBa KamuTana akleHaT HHUje HAa JIMYHUM Be3ama 4IaHOBa, TE ce
TaKo yIENH JIaKIle MPeHoce, JOK CyOjeKTUBHU €IEMEHTH KOJ ITOjeIUHOT WIaHa HE
JIOBOJIE JI0 IIPECTaHKa APYIITBA.

JlpymTBo ca orpaHM4eHOM OAroBopHomihy je ,ApYIITBO y KOME jelaH WiIn
BHUIIIE YJIAHOBA JPYIITBA MMAjy yJeJae y OCHOBHOM KamWTaly APYIITBA, ¢ THM Ja
YJIAHOBH JIPYINTBA HE OJroBapajy 3a obaBe3e JAPYIITBA OCUM Y CIIyuajeBHMa Mpe-
Buherum wianoMm 18. oor 3akona” (3I1/] 2019, an. 139). AknroHapCcKO APYIITBO j&
,JIPYIITBO YHjH jé OCHOBHH KallMTaJl MMOJICJhEH Ha aKIMje KOje UMa jellaH WU BHUIIIe
aKIMoHapa KOju He OJAroBapajy 3a o0aBe3e JPYIITBA, OCUM y CIy4ajy u3 uiaHa 18.
oBor 3akoHa.” (3I1J] 2019, un. 245). KoMaHIUTHO OPYIITBO j€ ,,IPUBPEIHO APYIII-
TBO KOje MMa HajMame JBa 4iaHa, O] KOjUX HajMame jefaH 3a obaBe3e IPYIITBA
OJIroBapa HEOTPaHUUCHO COJMAAPHO (KOMIUIEMEHTAp), a HajMame jelaH OAroBapa
OrpaHUuEHO JI0 BUCHHE CBOT HeyruialieHoT, OJTHOCHO HEeyHETOr jena (KOMaHauTop)”
(3I1]1 2019, 4. 125).

Kao mTo ce u3 HaBeneHuX JeUHHAIIN]A 1a YOUUTH, WIAHOBU KOJI JPYIITBA Cca
OTPaHMYCHOM OJATOBOpHOIINY, aKIIMOHAPH KO aKIIMOHAPCKOT APYIITBA Ka0 M KO-
MaHIUTOpa KOJA KOMAaHIUTHOT JPYIITBA HE OArOBapajy HEOTrpPaHUuYEHO. YTpaBo
YHbEHHUIIA J]a C€ TOBEPUONM HE MOTY HAIUIATUTH W3 JIMYHE WMOBHHE YJIaHOBA
JIPYIITBA, aKIMOHApPa Ka0 M KOMaHIWUTOpa, Ja OHM CHOCE PU3MK CaMO JI0 BHCHHE
CBOT YHETOT yJjora, 3aTHM OJBOjEHOCT MMOBHHE JPYINTBA OJf UMOBHHE HCHUX
YJIaHOBA, JIOBEJIA je y MIPAKCHU JIO Pa3IMYUTHX CIydajeBa 3J10ynoTpede MpaBHOT JHIIA.
Jlakiie, MO3UTHBAH acleKT OrpaHWYCHE OJTrOBOPHOCTH BE3aH je 3a MPOCIEPUTET
MpHUBpEAC U €KOHOMUje, C 003MPOM Ha TO Jia CE OCHHUBAYM JIAKIIE ONPEACIbYjy Aa
OCHY]jy MPHUBPEIHO APYIITBO U MOKPEHY COMCTBEHO MOCIOBamke. MeljyTuM, HeraTu-
BHA CTpaHa OJIHOCH c€ Ha eBeHTyallHa omiTelieha MoBepHiana, KOju ycie mpaBuiia
0 OTPaHMYCHO] OJrOBOPHOCTH Y TMOjEAUHUM CIydyajeBUMa HE MOTY Jla HaIulaTe MmoT-
pakuBame.

Kako 0u ce cTamo Ha MyT pa3IMYUTHM 3JI0ynoTpedaMa U M3UrpaBamy MOBE-
puamna, CyJcka Impakca je CTBOPHIIA jelaH HOB IIPaBHU WHCTUTYT — MPOOHjame Tpa-

281



WBana Mapam / lapko ["omuh, [IpoOujame npaBHE THIHOCTH

BHE TUUHOCTH. Kao mpoayKT cyzacke mpakce o MOpPeKiIy U NPUPOAU, OBaj HHCTHUTYT,
MaKo JJaBHO yBEJCH y Hallle 3aKOHOJIABCTBO, jOII YBEK HUje JIOBOJFHO PETYJIMCaH, TC
j€ TpemnyImTeHo CyACKOj PaKkCH Ja OATOBOPH Ha Pa3IMuUTa MHUTamka U HEIOYMHIE
npy Kopuihemy OBOT HHCTUTYTA.

YBoheme HHCTUTYTA NpoOHjam-e MPaBHe JMYHOCTH Y NO3UTHBHO
3aKOHO/AABCTBO

Kako 6ucMo 111to 00sbe yro3HalIu HHCTUTYT NMPOOHjarba MpaBHe JUYHOCTH, OJT
3HA4Yaja je J1a carjieAaMo HCTOPHjCKU MYT pa3Boja OBOT MHCTUTYTa HE CaMo y HalleM
3aKOHO/MABCTBY Beh M y 3aKOHOAABCTBY Npyrux 3emasba. CIIeZICTBEHO HABEACHOM, Y
HacTaBKy hemMo JaTu mprKa3 UCTOPHJCKOT pa3Boja Kao W YIOPEAHO MPaBHU IpPHUKa3
pasBoja oBor HHCTHTYTa. DopMmanHa OCHOBA 32 yBOleHh¢ MPaBHOT WHCTUTYTA — MPO-
Oujame MpaBHE JTUYHOCTH, KA0 MPOTUBTEKE OTPAHUYEHO] OJTOBOPHOCTH, CTBOpPEHA
je Tex 1989. romune, Kana je MpBHU IMyT 3aKOHOM O M3MEHaMa M JoIyHaMa 3aKoHa O
npeaysehnMa mponucaHo: ,,AKO jelIMHH ACOHHYAp INEOHUYKOT APYIITBA, jeIUHU
YJaH JPYIITBa Ca OrPaHMYCHOM OATOBOPHOIINY WIIM jeIUHHM BIACHUK NPUBATHOT
npeny3eha cBOjuM paamaMa WU MelIameM CBOjeé MMOBHHE HITH UMOBHHE TIpey3e-
ha crBapa kKoxI APYrvX NPUBHI NPUBPEIHOT WACHTHTETa ca Npeay3ehem, oarosapa
noBepHolMMa 3a obaBe3e mpeayseha HeorpaHn4eHO conuaapHo” (3aKoH O M3MEHa-
Ma U jpomnyHama 3akoHa o mpeny3ehuma 1989, un. 140a) Ox taga ma Hamasbe, OBaj
WHCTUTYT j¢ Y CIOY)KOM 3alTHTE TMOBepHiana M YjeIHO Ce a0 OATOBOp Ha MUTAE
,,KaKO pEelINTH paBHOTEKYy m3Mely BiacTu u oaroBopHoctu?” (Mwunenosuh, 1990,
121). U3 momeHyTOT 4iiaHa, MPOU3Na3u J1a je OMIo moTpeOHO 1a KyMyJIaTHBHO OyIy
HCIYH-EHE JIBE IPETIIOCTABKE U TO:

1) ma ce paau 0 jeHOTIEPCOHATTHOM IPYIITBY
2) na je cTBOpeH NpuBUJ KoJ Tpehux ocoba o MpUBpeHOM UACHTHTETY APYIITBA
Y BETOBOT jeJMHOT YWiIaHa

JasuMm m3Menama 3akoHa o npeay3ehnma nz 1996. roqune, nmpeasuheHo je na
OJITOBOPHOCT 3a 00aBe3e IPYyINTBa OATOBapajy W OCHUBAUH, WIAHOBU aKIIMOHAPH U
YJIAHOBH yIPaBE W U3BPIIHOT 0J00pa AUPEKTOpa, T¢ Ja HHXOBA OJATOBOPHOCT MOC-
Taje HeorpanudueHa. [IpHKa3 MO3UTHBHONPABHOT ypeljerma W MpUMEHe OBOT MHCTH-
TyTa nahieMo y HacTaBKy OBOT pajia.

HNucTutyT npodujama npaBHe JUYHOCTH Y 3aKOHOAABCTBY IPYIHX 3eMajba

WHctuTyT mpobujama MpaBHE JIMYHOCTH IpeACTaBjba MPOHM3BOJ AHIIIOCAK-
COHCKe CyJcke mpakce. Ha eBporckoM Ty jeHa o7 PBUX JIpKaBa, Koja je moyena
ca MPUMEHOM OBOT MHCTHUTYyTa Onna je Hemauka.

1987. ronune oxn crpane Jloma Jlopmosa y EHTIIeckoj, yCTaHOBJbEH je OBaj
MHCTUTYT TOBOJOM city4aja Salomon v A Salomon Co & Ltd. Y HapenHoM neiy mpu-
kazaheMo YMIeHUYHH OMHC OBOT ciiydyaja. CaloMoH je OMo WHAyCTpHjaial, TProBarl
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KOXKOM ¥ mpousBohau ymsama. HakoH omiyke qa GpupMy MpeperucTpyje y akiuo-
Hapcko ApymTBo, cienaehu oxpende 3axona, CajaomoH je, y3 cebe Kao OCHHBada,
YKJBYYHO H CBOJjY JKeHY U netopo Aeue (uxktuBHE ocHMBaun). Hakon mro je apym-
TBO 3aMayo y Kpu3y U HaJ ’bUM TIOKPEHYT CTEUajHH MOCTYIAK, TTOBEPHOIH CY 3aXTe-
BaJIM JIa 33 JyrOBe OJiroBapa u cTBapHu ocHrBad CanoMoH. [IpBocTeneHu U Ipyroc-
TETCHU CyJ Cy YCBOjWIIM HaBoJie IOBEpMIIala, Te yTBpauiu aa je CaroMoH oOMaHyo
noBepuone. MelhyTuMm, HakoH obapama mpecyae oxa ctpane Jloma Jlopaosa, ciayuaj
j€ W3a3Ba0 pa3IMIMTE MTOJIEMHKE U CBaKaKO JOMPUHEO pa3BHjamby HHCTUTYTA IPOOH-
jama MpaBHE JTUIHOCTH.

JemHo ox mpenBuljeHUX pelieka Koje MPOMKCYje SHITIECKO PaBo jecTe U mpa-
BUJIO O COJMIAPHO] OJATOBOPHOCTH CBHUX WIAaHOBAa APYIITBA y Ciydajy MpoOHjama
npaBHE JTUYHOCTU. Mako Mo’K/a MpemmpoKo IMOCTaBJbEHO MPABUIIO U, MOXE Ce pe-
hu, He MOTIYHO MpaBeIHO MpeMa OCTAINM WIAHOBHMA APYIITBA, OBAKBO DPEIICH:E
MoXxe na noBene u a0 moBehane meljycoOHe KOHTpoJie caMHX UIaHOBA, YAME CE
cMamyje MoryhHOCT 3710ymoTpeoe.

Jenan on 3HaYajHUX cilydajeBa U3 MPaKce Koje Cy OTBOpWIIE MYT yBOhewy MH-
CTUTYTa MpoOHjama MpaBHE JTUIHOCTH jecTte u ciydaj Daimler v. Continental Tyre
Co, y KOME je TOHETa MpecyJa y KOPUCT TYXKHUTeJba — KOMIIAHH]H PErHCTPOBAHO] Y
Benukoj bputanuju a uuju cy akIMOHAPH U AUPEKTOPU OMJIM HEMadyKH AP>KaBJbaHH.
Hamme, kako ce ciaydaj Joroauo 3a BpeMe Baxkema [Ipoxiamaryje o 3a0paHu Tpro-
BHHE Ca HEIpHjaTeJbeM, Cy[ je YIPKOC TOME JIOHEO OJUTYKY y KOPHCT Ty>KHTEeJba Ha
0a3u MUILbEHa J1a ce ,,HelpUjaTeJbeM CMaTpajy caMo OHE KOMIIaHHj€ KOje Cy peru-
CTpOBaHe y HEMpujaTeJbCcKoj 3eMsbr”. Jlakie, Kako je koMIaHHja Ouia perucTpoBa-
Ha y Benukoj bputanuju, icta Hije MOTIIa OUTH CMaTpaHa HETPHjaTeJhCKOM.

Kao jemHa on mpBuX TepuTOpHja HA KOjOj C€ Pa3BHO OBAj HHCTUTYT OWIIC CYy U
teputopuje Cjenumennx Ameprukux JlpkaBa o Ha3uBoM lifiing/piercing of cor-
porate veil — mpoOHjame 3aIUTUTHOT Bejla KOjU TpyKa MpaBHA JUYHOCT. ,,Jomr
novyeTkoM XX BeKa aMepHUKH CYIOBH Cy 3aKJbYYWJIU 1a, HAPOUYHUTO y CIIydajy Tpe-
Bape O] CTpaHe uiaHa, Tpeba TPETHUPATH KOMIIAHU]Y Kao Jla HHUje moceOaH MpaBHU
CyOjeKT W, 3axBaJbyjyhn TOME, YCIOCTaBUTH HEMOCPEIHY OATOBOPHOCT 4iIaHa 3a
obaBe3e komnanmje” (Pamosuh, 2019, 41). Cnuuno ypeheme mocrojaro je u y ayc-
TPHUjCKOM, IIIBAjIIaPCKOM H IIMAHCKOM 3aKOHO/IaBCTBY.

OcuM HaBeAeHUX, U Y (PPaHIyCKOM IIpaBy ce IMoceOHa maxma mocsehyje cu-
TyalyjamMa Koje ce MOTY IOJBECTH IOJi MHCTUTYT NMpOoOHjama MpaBHE JITHYHOCTH.
Tako ce moBepruonnma jaaje MOryhiHOCT MOJHOIICHA TYXO€ MPOTUB CBUX YJIAHOBA
JpYLITBA, OAHOCHO JIMIA KOja Cy JeJoBaJla y HUXOBY KOPHCT, YKOJIHMKO APYIITBO
HUje PErMCTPOBAHO a MOCIYje Kao Ja jecTe, MITOo Ce MPOIIUpPYje U Ha OCHUBamE (PHK-
TUBHUX (puiHjana a cBe ca UUJbEM NMPHUKPUBaa JIMIA KOjH CTOje W3a OBaKBUX ITOC-
Tymaka.

VY uranujanckoM mpaBy ce jour o 1942. roquHe MOMHEGE 12 YIAHOBHU JIPYIII-
TBa KallMTaJIa MOTY Y HEKHM CJIy4ajeBUMa OUTH YKJbYUCHH y OATOBOPHOCT 3a 00aBe-
3e mpaBHOTr nuna. To ce objamrmaBa TEOPHjOM ,,CKPHBEHOT Mpey3eTHUKA” jep CBe
KOPHUCTH U3 MOCITIOBamka JAPYIITBA y>KUBA Taj (HaKTUUKH JOMUHYC, a 3a Y3BpaT pHU3UK
3a MOCJIOBamkE CE€ CBOAM CaMO Ha YJIOXKEHH KalHTal, KOjU je IO IpaBWly, Mald U
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HenoBosbaH (Bacmmesnh, 2005, 21). ¥V 3akoHomaBcTBy Malapcke npeasuleHo je,
nu3mMel)y ocTasior, Ja je T0BOJbaH yCIIOB 3a IMPUMEHY OBOT MHCTUTYTA J1a j& APYIITBO
jenHowiano. MelhyTum, nojeIuHE ayTOpU CMaTpajy OBY OJpeady HEmoTpeOHOM, C
003upoM Ha TO Ja, nako ce y Hajehem Opojy cirydajeBa paau 0 jeJHOWIAHUM JIPYII-
TBUMa, UCTO HE MOpa J1a OyJie MpaBuiIo.

ITo y30py Ha eBpomcke IpaBHE cHCTEME (HEMaukKd, CIIOBCHAYKH U JOHEKIIE
UTaJIMjaHCKU CHCTEM) OBaj PABHU MHCTHUTYT YCTAHOBJBbEH j€ W Ha MOAPYYjuMa OHB-
IIMX JYTOCIOBEHCKHUX 3eMasba. Y PemyOmuum XpBaTCKOj OBaj MHCTUTYT peryJUCcaH
je onpenbama 3akoHa o TproBauykuM apyrrreuMa. Ynanom 10., Tauka 3., oBor 3ako-
Ha jormr 1993. romuue mpomucaHo je: OHaj KO 3JI0yNmOTpeOJbaBa OKOJHOCT Jia Kao
YJlaH TPrOBayKoOr JPYIITBa HE OATOBapa 3a o0aBe3e IPYLITBA HE MOXE ce MO3UBATU
Ha TO Jla [0 3aKOHY He oArosapa 3a Te o0OaBese”. [lanac je oBaj uHCTUTYT y Pemy0-
U XpBaTCKO] PelIeH Ha CKOPO MACHTHYAH HAaYWH KaKo je peryivcaH u 'y Pemyo-
marta Cpowuju.

Takohe, cnmuune ogpende Halaze ce M 'y MaKEIOHCKOM 3aKOHY O TPTOBAYKUM
gpymtBuMa. OcHM HaBeAEHOT, M 3aKOHOM O TPHUBpPEAHMM ApymTBHMa bocHe n
XepLerosuHe, 4iaHoOM 5., IpeBUNEHO je na ,,CBaKM WiaH JpyINTBa ca Heorpa-
HUYEHOM COJIMAAPHOM OATOBOpHOIINY W KOMIUIEMEHTAp Y KOMaHIUTHOM JPYIITBY
onromapa 3a o0aBe3e APYIITBA HEOTPAHUYEHO COJIMAAPHO IJEJIOKYITHOM CBOjOM
MMOBHHOM.”

Ilojam m 3Ha4aj yBohema HHCTUTYTA NPOOHjamka MPaBHe JIMYHOCTH Y
3aKkoHo1aBcTBO Penybuuke Cpouje

HucTutyT npobujama npaBHe JUIHOCTH Y PenyOnuiu CpOuju peryiauca je
3akoHOM O mpHBpeAHUM ApymTBuMa. Unanom 18. oBor 3akoHa mpeasuleHo je na
KOMaH/UTOp, WiIaH JAPYIITBA C OIPaHUYCHOM OJrOBOpHOMMNY W aKIHWOHAp, Kao H
3aKOHCKH 3aCTYITHUK TOT JIMIIa aKO jé OHO ITOCJIOBHO HECNOCOOHO (pHU3HMYKO IHIIE,
KOjH 3J70yNnoTpeOr MpaBMIIO O OTPaHMYEHOj OATOBOPHOCTH OAroBapa 3a obOaBese
JIPYIITBA.

VY 3aKkoHy Ccy Ta4HO HaBeJeHH IMOjeIMHU CIy4ajeBu y KojuMma he ce cMarparu
Jla TIOCTOjU 370ynoTpeda u3 ctaBa 1. OBOT WiaHa HAPOYUTO aKO TO JIHUIIE:

1) ynotpebu IpymTBO 3a MOCTH3AkE IHJba KOjU MY je WHade 3a0pambeH;

2) KOpUCTH UMOBHHY JIPYIITBA WM FBbOME PacIiofiaXke Kao /1a je Hherona JM4Ha
UMOBHHA;

3) KOpHUCTH IPYIITBO WK H-eTOBY UMOBHHY Y IIIJbY omTehema mosepuaa
ApyuITBa;

4) pamu cTUllaka KOPUCTH 3a cebe win Tpeha Juia yMambi UMOBHHY JIPYIITBA,
MaKo je 3HaJIO WJIK MOpaJIo 3HAaTH Aa MpymTBo Hehe Mohu na u3BpmiaBa cBoje
obaBese.

W3 naBegenux ojpenaba yodaBaMo Jla 3aKOHOJaBall MPOIUCYje Hajuenihe
ciydajeBe KOjU Ce MMajy CMaTpaTH 3JI0YIMOTPeOOM IMpaBHiia O OTPaHHUYCHO] OJrO-
BOPHOCTH, YMUME j& OJIaKIIa0 CTAaTyC TOBEPUOIA, MPBEHCTBEHO Yy MPENO3HABALY
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OBaKBUX DAk Ka0 OCHOBA 3a MOAHOIICHE TYKOE a MOTOM U MPHINKOM JOKa3HBa-
Ba Jla Cy 3aUCTa W Ipeay3eTe palmbe Koje MpeacTaBibajy 3710ynorpedy. MehyTum,
KaKo je 0Baj MHCTUTYT HACTa0 Kao Pe3yJITaT CyJCKe Mpakce, 3aKOHOJaBall jeé OCTa-
BHO CYJICKO]j TIPAKCH Jia Ta JOJAaTHO YOOIMYH | JIOTYHH, T€ JIa C€ KPO3 MPaAKCy YTBp-
IIA KOJH CE€ jOIII CIy4YajeBH 3JI0yIMOTpede MOTY TIOIBECTH TI0J] OBaj HHCTUTYT. MHCTH-
TYT NpoOHjamka NpaBHE JTUIHOCTH jeCTe HHCTUTYT KOMITAHH]CKOT TpaBa Mpe cBera y
CITy>k0M 3aiuTuTe nmoBepmiana. Jaxmie, mon nmpodujameM NpaBHE JIMYHOCTH MPUBpPE-
THOT JPYIITBA TOAPA3yMEBAjy Ce€ Pa3IMYHTEe 3N0YNOTpede APYIITBA y LNJbY H3H-
rpaBama IMOBEpUIIalia a CBE y HaMEpH J]a Ha NMPOTHBIIPABaH HAYMH OCTBapEe KOPHCT
WIN OLITETE MOBEPUOLE. ,,Y TOM CIIyuajy CYA ,,[IOAWXKE Beo” Tj. ,,ipoOHja” mpaBHU
cyOjeKTHBUTET MPUBPEIHOT JPYINTBA U YIaHa APYIITBA, KOjU HHAYE HE OJroBapa 3a
ob0aBe3e NpymITBa, IMpoOTiamiaBa OJITOBOPHMM 3a o0aBe3e JpyIITBa W TaKO ra
crpedaBa Jla ce mu3a ,.Bena” (,,0MOTa, 3aBece’”) MPaBHOT CyOjeKTHBUTETA IPYIITBA
cakpuje” (Llapuh u ap. 2016, 55). OBaj mpaBHM UHCTUTYT j€ O] U3y3ETHOT 3Ha4aja
KOJI KOMaHJAUTHOT JPYIITBA, A€ j¢ KOMaHAUTOP HapounTo 3amrtuheH. Beh cMmo Ha-
BEJIM JIa Ca jellHe CTpaHe UCTH MMa OrpaHUueHy OJIrOBOPHOCT, JOK je ca Jpyre cTpa-
He 3amTulieH ¥ caMHM TPUCYCTBOM KOMILUIEMEHTapa, Yrja je OArOBOPHOCT Heorpa-
HUYEHA, T€ je TIOBEPHOIMMa 3HAYajHO OJIAKIIaHA HaIulaTa W3 JIMYHE UMOBHHE KOM-
mieMeHTapa. YBohemeM OBOT HHCTHTYTA, MOBEPUOIMMA Ce TIpy»,a MoryhHocT na y
ciy4ajy 3noymnorpebe, kopuctehu, 3akoHOM MpeaBul)eHa cpelcTBa, CBOje MOTPaXKH-
Bamke MOTY Jla HalulaTe M U3 JTMYHEe UMOBHHE KoMaHnuTopa. Takohe, ynmeHna aa
ce OCHMBAuHW Hajuemihe ompesesbyjy Ja OCHY]Y APYIITBA ca OTPaHUYECHOM OATOBOP-
Homrhy, akimoHapcka u pelje KOMaHAWTHA MPYIITBA, YIPAaBO W3 Pas3liora HHXOBE
OTpaHHYEeHE OJrOBOPHOCTH, jOIII BHIIIE yKa3yje Ha 3Hadaj oBor MHCTUTYTA. [IpenHo-
CTH OCHHBama JPYIITBAa Ca HEOTPAHWYCHOM OJTOBOpHOIINY Cy OpojHA, TE je OBO
pasJior jaa ucrta unHe npeko 90% CBUX NMPUBPEIHUX IPYIITaBa y Halloj 3eMbu. Kao
mTo cMo Beh HaBenu, jeaH OJ pa3iora, JISKH Y YHIbEHULU OrpaHHYCHE OATrOBOP-
HOCTH YJIAHOBA, aJll M Y j€IHOCTAaBHO] MPOIEIypH OCHHUBamka W MOCIOBaMmAa, HUKH
TPOILKOBH pETUCTpalyje APYIITBAa y ATCHIHUjH 3a MPUBPEAHE PErucTpe, oapehenn
MOPECKH aCTeKTH H JIp..

VYBoljeweM MHCTUTYTa MpoOujama MpaBHE JIMYHOCTHU MOIMKE CBECT WIAHOBA,
aKIMOHapa U KOMaHAWTOpA Jla 3alITHTa Y BHIy OTpaHUYEHE OJATOBOPHOCTH MOCTOjH
caMO YKOJIMKO HE MOCTOje pa3HM IMOCTYIIIH 3JI0YTIOTpede, T TaKO caMO TOCTOjamke
WHCTUTYTa MpOOHjamka MpaBHE JIMYHOCTH MMa U TIPEBEHTUBHU Kapakrtep. be3 mocro-
jama OBOT MHCTUTYTa Pa3IMYUTH IOCTYILHX 3710ynoTpede OM mocTaiu NpaBHO MpH-
XBaTJBMBH, T€ TIOBEPHOLIM HEe OM MMaiH aJiekKBaTHy 3amTuTy. CaMo MoCTojame OBOT
WHCTUTYTA HHjE JOBOJFHO 32 3allITUTY MOBEPHUOIA, YaK M YKOJIHMKO jé €BUICHTHO Na
MOCTOj€ pa3InuuTe padmbe 3I0yNnoTpede WiaHoBa APYIITBA, HIP. MEIIame HMOBHHE
JPYIITBA Ca JIMYHOM MMOBHUHOM, KOpHIIheme HOBIA APYINTBA 3a JIMYHE MOTpede y
BHIy KymoBuHE kKyhe, ayromoOuia, miahame JTHYHAX padyHa ca padyHa MPUBPEI-
HOT JIpYIITBa U ciiu4gHo. Jlakie, OUTHO je 1a HaJuie)KaH CyJ YTBPIH Jla TIOCTOjU paj-
Ba 370ynoTpede, 1a ob0aBexe WiaHOBE Ja BpaTe oApeheHu ayr mpemyseha, koju je
MOCTIeINIIa OBAKBHUX PaJib, T€ J1a HA OB3j HAYMH NPY)KE alleKBaTHY 3aIITHTY ITOBE-
puomMa.
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HeomxomHo je makie momHOIICHe WHUIMjaHOT akTa — Tyx0e. TyxOy mory
MOJJHETH MCKJbYYMBO MTOBEPHOIIH, HE U Jipyra mna. Tyxk6a Mopa na Oyne ypeana, Te
Jla MCIyHaBa CBE IITO je 3aKOHOM O MapHUYHOM IOCTYNKY npeasuleHo na Ou mo
HCTOj MOTJIO JIa ce MOCTYIH. Jlakiie, HEOMXOAHO je a Oyie y MHCaHOM OOJUKY Kao U
Jla Calip’Ku O3HAYCHE CyJa, UMEHA W Mpe3rMeHa, MPeOUBAIUIITA WK OOpaBHINTA
CTpaHaka, HUXOBUX 3aKOHCKHX 3aCTyITHUKA M MyHOMONWHHKA, YKOJIHMKO MX HMajy,
npeaMeT Cropa, CaAp)KWHY U3jaBe, MOTHUC MOJHOCHOLA, MpPEUH3aH 3axTeB,
YU-EHUIIE Ha KOjUMa OBaj 3axTeB 3acHWBA kao u mokase (3IIII1 2018, w@r. 98) Ta-
Kolje, o1 U3y3eTHOI 3Hayaja jecTe W MPABUIIO O TEPETy JI0Ka3uBama, Koje mnpeasuha
Jla CTpaHKa Koja TBPAW Ja MMa HEKO IMPaBO, CHOCH TEPET NOKa3MBamba UMH-CHUIIC
KOja je OMTHA 3a HACTAHAK WJIM OCTBAPHBAILC MPaBa, OCUM aKO 3aKOHOM HHje JpY-
ragnje npornucano (3I1I1 2018, an. 231, cT. 2). KonkpeTHy pammy, Koja IpeacTaBiba
3n0ynoTpely, Mopa, Jakie, Aa yrBpau cyd. CaM mocTymak Koju je mpeasuheH 3a-
KOHCKHM oJipeidama jecTe O] 3Hauaja v 3a caMor WiaHa JpPYIITBA 3a Kora ce cMaTpa
J1a je 3JI0ymoTpeOrno MpaBHMU Cy0jeKTHBUTET APYINTBA, ¢ 003UPOM Ha TO J1a Ta IITHTH
0]l TTIOBEPHOIIa KOjU NU3HOCE EBEHTYAIHO HEOCHOBAHE TBP/IHHC 3IOYNOTpede O cTpa-
He Tor 4iaHa. Ha oBaj HauuH, CyJ JOHOCH KOHA4YHY OAJYKY O OCHOBAHOCTH WU
HEOCHOBAHOCTH OBaKO MOCTaBJLEHOT TY)KOCHOT 3axTeBa. J[akie, HCKIbYUUBO Y CY/-
CKOM TIOCTYTIKY CYJ YTBplyje Aa Ju je Ty>KOCHH 3aXTEeB OCHOBAH, OJHOCHO Jia I CY
UCIIYH-CHU YCJIOBH 3a MPOOHjamk-e MpaBHe IMYHOCTH. HapounTo 3HavajHO jecTe na ce
NpUMEBYjy moceOHa mpaBmia 3aKoHa O MAPHUIHOM MOCTYIKY KOja BayKe 3a MOCTY-
MaK y TMPUBPEIHAM CIIOPOBHUMA, JIOK CE€ CYICHAMjapHO MPHMEHY]y OIIITa TpaBUiia
nmapHUYHOT mocTynka. Onpendama 3akoHa, u3Melyy ocranor, nmpeaBuheHa cy moceod-
Ha TPaBWJIa KOjU CIIOPOBH CE MMajy CMATpaTH CIOPOBHMA Maje BPeIHOCTH (Kana
TY>KOCHU 3aXTEeB KOjU CE€ OJIHOCU Ha TOTPa)XKMBambe Y HOBIYYy HE Mpelia3u JTUHAPCKY
Bpennoct o1 30.000 eBpa mo cpenmem Kypcy Haponne 6anke CpOuje Ha 1aH 1OJ-
HOLIEHA TYK0e), Aa ce y MPUBPEAHUM CIOPOBUMA CIIOPHE YHI-EHHIIE JTOKA3yjy HC-
nmpaBama 1o MpaBHJy Kao U Jia PeBH3Hja HHje J03BOJbEHA aKO BPEIHOCT MpeaMeTa
criopa modujaHor Jeia NpaBHOCHAXKHE TIpecye He Mpelia3u JUHAPCKY BPEIHOCT OJ1
100.000 eBpa no cpeamem Kypcy Haponne 6anke CpOuje Ha JaH TOTHOIICHA TYXK-
6e.'

W3 nanpen HaBeeHOT, youaBaMo Jia ce Ty»K0a MOJHOCH MPOTHB YiIaHa KOjH je
3JI0YTIOTPeOHO TIpaBHU CYOjEKTUBHUTET MPUBPEIHOT APYIITBA & HE TPOTUB JIPYINTBA,
IITO 3HAYU Ja Cy OCTallil YIaHOBH M3Y3€TH, T€ Jla CE Ha BUX W Jlajbe MPHMEYje
MPaBUJIO O OTPAaHUYEHO] OATOBOPHOCTH. 3a Pa3NIMKy OJ OCTAINX WIAHOBA, WIAH KOjU
je 3moynotpedro npaBHU Cy0jeKTHBUTET APYIITBA IIOCTAje CONMIAPHO OATOBOPAH 3a
obaBe3e IpymITBa MpemMa rmoBepuonuma. Ha oBaj HauMH caMO MPUBPEIHO IPYIITBO
Kao ¥ JPYTH WIAHOBH, CTaBJbEHH CY y 3aIUTHTY, KaKO HE OM CHOCHJIM MOCIEAUIE 32
MOCTYIIKE jeTHOT OJ1 YJIaHOBA.

! Buam 3aKOH O MAPHHYHOM MOCTYIKY, ,,Chyxbenu rmacuk Pemy6mmxe Cpbuje”, Gp. 72/2011,
49/2013 — omiyka YcraBror Cyna, 74/2013 — ongnyka YC, 55/2014 u 87/2018, unanoBu ox 480. 10
487.
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3aCTapeJIOCT H HAJICKHOCT Cy/10Ba

Onpendama Baxxeher 3akoHa 0 IPUBPETHUM IPYIITBUMA jaCHO M TIPEIIM3HO j&
JneuHHCaHa CTBapHA M MECHA HAIJISKHOCT CyJa KOjU MOCTyIa, a CBE ¢ 003UpOM Ha
TO JIa je Y PaHWjoj MpaKcH, yTBphHUBame HAJISKHOCTH Cyla, IPOY3pOKOBAIIO0 HEHO-
yMHUIIE, T€ Cy C€ MOCTYMIH BOAWIHN U TIPe] MPUBPEIHUM CYIOBHMA H TIPE CyTOBIMAa
omuitTe HajuIe)kHOCTH. Tako je mpeasul)eHO Aa MOBepMIIall IPYIITBA MOXKE MMOTHETH
Ty>KOy HaJUIe)KHOM CyIy MpeMa CeIuIuTy ApymTsa. OCHM HaBeIEeHOT, jaCHO Cy Mpe-
[IU3MPaHA ¥ POKOBH 3acTape — Cy0jeKTUBHHU POK O]l IIECT MECEIH O] JJaHa ca3Harbha
3a 370ynoTpe0y U 00jeKTUBHU POK HE MY’KH O MET TOAMHA OJ] JlaHa 3JI0yIoTpeoe.
MelyTiMm, yCTaHOBJBEHO je Aa ,,yKOJIHUKO MOTpaKuBame MoBEepHiaLa HUje JOCIEN0 Y
TPEHYTKY Ca3Hama 3a 3J0ynorpedy, y TOM ciy4ajy pPOK 3a TOIHOIICHE TYyXO0e
MMOYMIbE Ja Tede of maHa gocrieha motpakuBama” (CrmoBuh m Mpnak, 2012, 54).
JacHuM neduHECamEeM HAUDKHOCTH CyJa Kao U CyOjeKTUBHOT U 00jEKTUBHOT pPOKa
3acrape, CIpeueHe Cy pa3induTe HEAOYMHIIe M PA3INIUTe OJUTYKE Y CYICKO] MpaK-
cH.

Cynacka npakca

Haxo je nHCTUTYT npoOHjama MpaBHE JTUYHOCTH jOII YBEK HEJOBOJHHO pery-
JUcaH, cyJncka mpakca y Penyomunu CpOuju, O6enexu onpehenu Opoj mpecyna y
KOjuMa Cy yCBOjE€HH TYXKOCHHU 3aXTEBH 3a NMPOOHjamke MpaBHE JTMYHOCTH MPUBPEIHOT
NPYINTBA YHjU je OCHUBAY TY>KEHO jure. MehyTum, y HeyjemHadeHo] CYICKO] TIpaK-
CH HaWJIa3uMO Ha MpHMEpe KaKo MPeycKe TaKo M MPEIUPOKEe TPUMEHE OBOT' HHCTH-
Tyta. Hama npakca je, kako TBpau BacusseBuh (2005) ,,xone0puBa” npema npume-
HU OBOT mHCcTUTyTa. (53-54) Jeman onx pasmora 3a cia0y MpUMEHY OBOT MHCTHUTYTa
jecTe U YMIhCHUIA J1a TIOBEPHOITMMa HHje JOBOJHHO jacaH OBaj HHCTHUTYT.

Tako u3 cenrenue I[Ipecyne Bpxosuor cyma CpOuje, Ilpes. 133/99 on
6.7.1999. roguHe cieou Aa 4ak M KaJa je TY)KEHH Kao BJIACHUK NpHBaTHE (UpMe
TY>KHOILy TapaHTOBAO M3BPIICHE YyTOBOPHUX 00aBe3a W CBOjOM JIMYHOM UMOBHHOM
yoehyjyhn Tyxwona ma mocemyjy CTaH M TOCIOBHH IPOCTOP KOjU TPEICTaBIba]y
rapaHIifjy 3a U3BpIICHE 00aBe3a npeay3eha, To npousnasu aa MoCToju pajmba Mpo-
Oujama mpaBHe JUYHOCTH. M3 oOpasnmokema HaBeneHe mpecynae cienu: ,,IlpBocte-
MIEHU CYJ je TIoCIe OIeHE CBUX J0Ka3a 3aKJbYUHO Ja je TY)KCHH Kao jeAMHM BIACHHUK
npexnyseha ,,IT” cBojuM pagmaMa U MelIalkeM CBOje MIMOBHHE M HIMOBHHE TIpeay3eha
JaBarbeM rapaHlyje U JaBalkeM TapaHIfje IPEeKo CBOje JIMYHE UMOBHHE 3a 00aBe3e
npemy3eha cTBapao Ko APYTUX MPUBUA MPUBPEIHOT UACHTUTETA ca mpeay3ehem Te
Jla OATOBapa MoBepuonrMa 3a obaBese mpexys3eha HEOrpaHWYEHO CONUAApPHO a Ha
ocHoBy uinaHa 140a taga Bakeher 3akoHa o mpenmy3ehuma. Kako je mpBocrenenu
CyIl YTBPAMO Ja je TYy>KeHH TY>KHOI[y TPWIHKOM 3aKJbydeHa MPaBHOT IOCIa Ipe-
JTI0YaBao Jia Moceayje v BIaCHUIITBY OATOBapajyhy UMOBHHY U 1a HE IIOCTOJU PH3UK
3aKkJbyuerha YyroBopa Te aa he yroBop OWTH peann3oBaH, MPBOCTEICHH CYJ je 3aK-
Jby4uO Ja Ty>KEHH Kao BJIAacCHHK Ipeny3eha caMuMm THM CONHIApHO OATOBapa 3a
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obaBese mpenyseha ma je Ty)xOeHH 3aXTeB TyKHOIa ycBojuo. IIpaBuiHO cy HIKec-
TENEeHH CyA0BU MpUMeHIIH ofpen0y wiaHa 140a 3akona o mpenysehnma ca pasiora
HaBeJICHUX y HIDKECTETICHUM OJUTyKama Koje MpHUXBaTa U oBaj cyA. Huje ocHoBaH
HaBOJI PEBH3HjE J1a IPBOCTEIICHH CYy/I HUje YTBPIUO paJlihe Ha OCHOBY KOjHX j€ CTBO-
peH NpHUBHJ NPHBPETHOT HAEHTUTETa ca MMOBHHOM mpexmy3cha. Hamme, kama je
MPBOCTENICHN CYyJ M3 U3jaBa CBEIOKA KOjH CYy YYECHHIH y 3aK/bydHBamy yroBopa
YTBPIMO Ja je TY)KEHH Kao BJIAaCHHK HpuBatHe ¢upme ,,I1” Tykuoiy rapantoBao
M3BPIIEHE YTOBOPHUX 00aBe3a M CBOjOM JIMIHOM UMOBHHOM ybelyjyhu Tyxuoma ma
MOCe/yje CTaH ¥ MOCJIIOBHU MPOCTOP KOjU MPEJCTaB/ba rapaHIiyjy 3a U3BPIICHE 00a-
Bese mpenayseha To mpousnasu Ja je mpaBuiaH 3aK/bydyak HIDKECTEIICHHX CYyJIOoBa J1a
MOCTOjU pajmha NMpoOrjama MpaBHE JTUYHOCTH a KOja c€ CacTOju Y TOME IITO je 3a
obOaBe3e mpenys3eha BIacHUK mpeny3eha rapaHTOBaO CBOjOM JIMYHOM HMOBHHOM, a
HITO j€ TIPBOCTETICHH CyJl HECYMIbUBO YTBPIIHO. ..

...HeocHOBaHO ce y peBH3MjH MCTUYEC J1a MPBOCTEIICHH CYJ HUje YTBPAUO KOja
jé TO aKTWBHA pajha BIACHHWKA NpHBAaTHE (UPME a Koja TMpelcTaBiba MPOOHjame
IpaBHE JIMYHOCTH. HanmpoTuB, npBOCTENICHN Cy je YTBPANO Ja Ce Ta palbha CacToju
y rapaHIlju JUYHOM UMOBHHOM 3a o0aBe3e mnpenys3eha Kojy je MpBOCTENEHHU CYJ
YTBPAMO CaclyIIambeM CBEJOKa KOJH Cy yUeCTBOBAIHM y 3aKjbyuewy yroopa” (Bp-
xoBHH cyn CpoOmje 1999) OBaj mpumep CyIcCKe IMpakce, MpeMa HalleM MHUILBEHY
npecTaBba MPEHIMPOKO TyMademhe OBOT MHCTUTYTa. Haume, mpu 3akibyuermy Mmoc-
JIOBa OBaKBe MpaBHE MPHUPOJE, YTOBOPHE CTpaHE MOpajy mocTymaT ca Behum cre-
NEHOM TaXHbe — MaXEKHOM J00por NPUBPEIHHKA, TE Y CKJIAIy ca MCTOM, YTOBOPHE
CcTpaHe MOpajy Ia IMo3Hajy OCHOBHe onpenbe 3akoHa ([gnorantia iuris nocet). Y
KOHKPETHOM CITy4ajy, Ipyra YroBopHa CTpaHa HUje MOrJia Ja MPHUKIOHU BEPY CTBO-
PEHOM NIPHUBUIY ,,HEOTPAHUYEHE OATOBOPHOCTH’, OMHOCHO OJrOBOPHOCTH M IMYHOM
UMOBHHOM JIpyT€ YrOBOpHE CTpaHEe Kao OCHMBA4a IPHBPEIHOT JPYIITBA. Y OBOM
JieNy, 3aKOHCKE OJjpeide y TOTJeay OATOBOPHOCTH Cy BpIIO jacHE, T€ CE MOpalo
BOJIUTH padyHa O OTPaHUYEHO] OJrOBOPHOCTH JIpyre YrOBOPHE CTpaHE.

[ToMeHyTa pa3HOMUKOCT y CYACKHM OAJyKaMa M HEIOBOJFHO pa3jalliberhe
poOujama MmpaBHe JIMYHOCTH, IPUMETHA je U y HOBH]jOj mpakcH. Tako je [Ipecymom
BpxoBHor kacarmmonor cyma Pes. 2494/2017 om 6.6.2018. romuHe oxdujeHa Kao
HEOCHOBaHA PEBU3M]ja TYXKHOIIA, TOK j& HUKECTEIICHUM OJJTyKama OJI0MjeH TyKOCHH
3axTeB. 3 oOpa3znoxkema HaBeleHe Npecyde Cleau: ,,...M 3 yTBpheHor YynmbeHnIHOT
CTamka NPOM3JIa3U A2 yCIIOCTAaBJLEHU MOCIOBHH M OOJIMTallMOHM OXHOC u3Mely Ty-
JKHOIAa W TPUBPEITHOT APYINTBA YHjH j& 3aKOHCKH 3aCTYIHHK, OCHUBA4 M BIIACHUK
TY>KEHH, HUje MOTrao CTBOPUTH KOJI Ty>KHOLA IPUBHU] IPUBPEIHOT U MPABHOT UICH-
TUTETa TYXXCHOT ca MPUBPEAHUM APYLITBOM, jep 3710ynorpeda MpUBPEAHOT APYII-
TBa, OAHOCHO NPOOH]jamke IpaBHE JUUYHOCTH IIOAPa3yMeBa YNHCHE IPEBApHE PaIbhe
KOja MOpa OMTH J0Ka3aHa, a TepeT AOKa3uBamba Mpodoja MpaBHE JTUYHOCTH JISKH HA
TY>KHOLLY, KOjU Y KOHKPETHOM CIIy4ajy HHje CyAy NPEe3eHTOBA0 aJeKBaTHE A0Ka3e Ha
OBE OKOJTHOCTH, y cMuciy wiaHa 231. ctas 2. 3I1I1. Hamme, cynpoTHO TBPIHH TY-
KHoma aa je y Mel)ycoOHOM TpaBHOM OJHOCY TY>KEHU 3JI0YMOTPEOHO MPHBPEIHO
JIpYLITBO, U3 MpaBHOCHaXXHE Tpecyze [IpBor ocHoBHOT cyaa y beorpaxy K 3926/10
ox 30.11.2011. rogwHe HEe MPOM3IA3M J1a j¢ TY)KCHH YIHUHHO KPUBHYIHO JEJIO MpPEBa-
pe u3 uwiana 208. craB 4., y Be3u craBa 1. KpuBnuHor 3akoHuKa (ocioboheH je on-
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Tyx0e). majyhu To y Buay, MpaBIIIHO CY CYJOBH MPUMEHIIIN MAaTEPHjaTHO TPaBO
KaJa Cy 3aKJbYYHJIM J]a Y KOHKPETHOM CJIy4ajy HeMa MPaBHOT OCHOBA 3a MPHUMEHY
MHCTUTYTa NpoOujame MpaBHE TUIHOCTH U OATOBOPHOCTH TY)KEHOT MpeMa MOBEpH-
OLly TIPUBPEIHOT ApYIITBa — TykHoIy. C THM y Be3H, HEMa IMPaBHOT OCHOBA 3a OfI-
CTyTame O] TpaBHOT NMpUHITNTIA onpeherHor wianoM 104. ctas 3. 3akoHa 0 TIPUBpPEI-
HUM JPYIITBIMA J]a YWIaH JAPYIITBA Ca OTPaHUYEHOM OJrOBOpHOIINY HE 0JroBapa 3a
ob6aBe3e APyIITBa, OCUM J0 U3HOCA YHETOT yJora y UMOBUHY JpyIITBa.”

OcuM HaBeleHOT, CIIy4ajeBH MOTBPAE 010Mjama Ty>KOCHOT 3aXTeBa MPUCYTHH
cy y Ilpecyau BpxoBHor kacarmonor cyaa [Ipes. 4/16 ox 27.10.2006. roaune, ko-
joM je Takohe onOHMjeHa Kao HEOCHOBaHA peBH3Hja Tyxkuolla. V3 oOpa3noxema Ha-
BEICHE Mpecyle MOXEMO YOUHTH Ja je, MpeMa MUILBEHhY OBOT U HUIKECTETIEHUX
CyIIOBa, 32 IPUMEHY WHCTHUTYTa MPOoOHjama paBHE JIMYHOCTH HEOIXOIHA HCITYHe-
HOCT TPH YCJIOBE M TO: TMOCTOjarke 3JI0YIOTpede MPaBHOT CYOjeKTUBUTETA TIPUBPEI-
HOT' JIPYINTBA Off CTPaHEe WiaHa JPYIITBa, 1a Cy UCTH MPEeoy3UMambeM OBAKBUX Paj-
BU NMpUOaBUIN ceOM MMOBHHCKY KOPHCT Kao ¥ Ja TakBa MpuOaBJbeHA KOPHCT MOpa
OMTH TTOCIIeTUIIa Paakbi Koje UMajy KapakTep 3710ymoTpede. YIpaBo y KOHKPETHUM
npUMepuMa HCTaKHYT je TIOMEHYTH TEpeT JAOKa3uBarba KOjU je Ha TY)KHOIy Kao U
npuMeHa oapenadba 3akoHa o MpaHUYHOM mocTynky. Jlakie, 6e3 oapehennx ucmpa-
Ba, 0e3 a/JIeKBaTHHUX J[0Ka3a MPEIJIOKEHUX O] CTpaHe TYXKHOIA, Cyll HE MOXKE YCBO-
JUTH Ty>KOCHHU 3aXTEB.

Takohe, y mpakcu cy 3a0eiie)KeHN YeCTH CIIy4ajeBU MPUMEHE OBOT MHCTUTYTA
Koj ckpaheHor mocTymnka JIMKBHIAIM]e, C 003UPOM Ha TO Ja je OBaj MOCTYIAK MOJI-
pa3ymeBao Ja je ocHuBad npeay3eha Morao fa J1a u3jaBy Ja HeMa IyroBama U J1a ce
MOCTYIIaK JINKBUIAIMjEe MOKEe OKOHYATH. bpojHU cy OWIM CiiydajeBH y TpaKCcH Y
KOjlMa je CyJ YTBPIHO YIPaBO CYNpPOTHO — Jia MOCTOje HEHAMUPEHU MOBEPHOIIH.
HenamupeHnu mnoBepHOIM y OBAaKBUM CllydajeBUMa, MPUMEHOM OBOT WHCTHUTYTA,
MOTY Ja OCTBape CBOja IpaBa Kpo3 CYJCKHU IMOCTYNaK W Ha Taj HAYMH HaIlaTe CBOje
norpaxuBame. CariacHO OrpaHUYEHO] OATOBOPHOCTH, MPUMEHYje CE H MPAaBHUIIO
OrpaHHYCHHX OBIamhema. Y cUTyalyjama Kaja 4iaH JApyITBa ceO0e cMaTpa aKTHB-
HO JISTHTUMHUCAHMM Y TIOCTYNKY Y CIIy4ajy HEWcIlare ayra APYIITBY Of CTpaHe
HErOBUX JYKHHKA, [[pUBpemHN Cy/l je W3HEeo CTaB [ja ce WiaH APYINTBa, YaK U YKO-
JIMKO j€ jeMHU, HE MOXKE cMaTpaTH omTehieHuM Kaaa APYyIITBO TPIH IITETY YCIIe
HeucIuiaTe ayra meropux nykHuka. (Ommyka [TAC, 2014)

3aksbyuak

W3 cBera w3moKeHOT, 3aKJbydyjeMO Ja je HMHCTUTYT NpoOWjama TpaBHE
JMYHOCTH OWTaH M3y3eTaK O]l Hayejga OTPaHWYEHE OATOBOPHOCTH KOJ IOjeAMHUX
npaBHUX ¢opmu ApymTBa. LlInpoko mocTaB/beH TEPMHH 3J710yNOTpede MpeacTaBba
MO3UTUBHO PEIICHE 3aKOHOABIIA, KOJU y CaMUM oJpendama 3aKoHa, He MOXKe Mpea-
BHJICTH KOjU CY CIIy4ajeBH 3JI0YIIOTpeOe APYIITBA U HETOBOT MPABHOT Cy0jeKTUBHU-
tera Moryhux y npakcu. [loMmumyhu Hapouurte cirydajeBe 37M0ynoTpede mpaBuiia o
OrpaHUYEHOj OJrOBOPHOCTH, 3aKOHOJABaIll je, MoXke ce pehu, camo ycMmepno mose-
pHOIIEe ¥ II0Ka3a0 UM IIyT JIAKILIET [IPelo3HaBama CllydajeBa Kaja MOTy yIoTpeOuTH
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OBaj MPaBHU WHCTUTYT WM 3aIITUTH CBoja mpaBa. OMITOM JEGUHHUIMjOM MOXKEMO
ucrahu Jia 310ynorpeda MOCTOjU YBEK Kaja ce IPYIITBO KOPUCTH ca HAMEPOM Jia ce
MOCTUTHY IIUJBEBU KOjU WHAYE HUCY JI03BOJHEHU WiaHOBHMMA ApyInTBa. Jlajke je Ha
Cyay, Kao jeMHO HAJJICKHOM OpraHy, la YTBPIHM Jajbe CIIydajeBe 31I0ynotpede.
Haxanocr, 3a cazia, yciel HeJJOBOJbHOT TIO3HABamkha OBOT MHCTHTYTA OJ] CTPaHE Cy-
J0Ba, y MpaKCu HaWJIa3uMO Ha HCIPaBUIIHY NPHUMCHY HUCTOT, IITO AOBOAX U IO HEC-
JIOBOJbHE TPHMEHE OBOT 3HAYAJHOT MHCTUTYTa. Y TMOTJENy 3aKOHCKUX oipenada,
cMaTpamo J1a je IOTPeOHO YPEeIUTH 1 0 CAaHKITH]ja 3a WiaHa KOjH je TIOCTYITHO CYII-
POTHO JI03BOJbEHUM ITUJbeBUMa. Ha oBaj HauMH OW ce YjlaHOBUMA JPYINTBA jaCHO
CTaBWJIO JIO 3Hama KOje Cy MOCIEAUIle OBAaKBUX PajilbH, T OU Ce U Ha OBaj HAYHMH
YCHOCTaBWIIO MPEBESHTHBHO JICjCTBO U (hYHKITH]ja OBOT MHCTUTYTA.

OcuM HaBezeHOT, 00JbE€M pa3yMeBamy OBOT MHCTUTYTA, OMIPHUHENIO OU U jac-
HO ypeheme cyackor moctymnka. Mako ce mpuMemyjy onpende Koje Cy Be3aHe 3a
NPUBpEHE CIIOPOBE, MITAK CMAaTpaMo Aa Ou JIeTaJbHUjUM ypehemeM MocTynKa Koju
Ce OZHOCH UCKJBYYHMBO Ha OBaj MHCTHUTYT, AONPHHEIO dyehoj MPUMEHH UCTOT. Y Oy-
nmyhe, cMaTpamo n1a je moTpeOHO OXpaOpHUTH ITOBEPHOIIE TO3UTHBHUM IPUMEpUMa U3
CYJICKe IpaKce, Kako OW MCKOPUCTHIIM IpaBa Koja Cy MM Jara 3akoHoM. Hajuenrha
Koyiebama CyAcKe Mmpakce NpuMeTHa Cy Ko AedrHucama 1mTa cBe MOKe OUTH CBpC-
TaHO TMOJ TIOjMOM ,,37T0yTIOoTpede”, Te Ou OBaj cerMeHT, Tpedamno AeTalbHUje YpeIu-
TH, a CBe KaKo Ou ce m30eria Kako MpenImpoKa Tako U MpeycKa TyMadema CyACKe
npakce. Takolje, muTame TepeTa JOKa3UBamka je 011 U3y3eTHE BaKHOCTH, T€ j€ 3aKOH-
CKHUM ojpendamMa, MoTpeOHO jacHO MedUHICATH, KOje T0Ka3e je MOTPEOHO Ty KUJall
Jla TIPeUTOKH, KaKo OM T0OKa3ao MOCTOjar-e OBOT MPABHOT MHCTHTYTA, T€ KaKo OH
BETOB TYXOEHH 3aXTeB OMO YCBOjeH. JacHUM JeHUCAmEM OBUX HOPMH, OTBOPHO
0w ce IMyT JIaKIIeM J0Ka3uBamy II0CTOjama 3J10ynoTpeda y CyICKo]j MPaKCcH.

3a cazma je BenuKa yJora MoBepeHa Cyqy U pa3yMeBamy OBOT MHCTHUTYTa OJ
cTpaHe mocTymnajyhux cyauje, Te Ou cBakako jacHHjeM ypehemy u OpaHu oJ Hayjel-
HAYEHOCTH IpaKce, JOTPHUHENO W jacHHje ypeherme MO3UTUBHOIPABHUX HOPMH Y
CBUM HaBEJICHUM CETMEHTHMA.
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PIERCING THE CORPORATE VEIL

Summary: The subject of the paper is the institute of piercing the corporate
veil — the review of norms as well as court practice cases related to the application of
this institute. The primary goal of this paper is detailed presentation of the institute
of piercing the corporate veil, as an important exception from the principle of lim-
ited liability with certain forms of companies and recognition of important signifi-
cance that is still not entirely used in practice. The conclusion from research is that it
is necessary to provide a more precise and clearer positive legal regulations of this
institute in order to unify court practice and facilitate creditors in applying and prov-
ing rights through the institute of piercing the corporate veil. With more precise
regulation of legal provisions and positive examples of court practice, the creditors
would be encouraged to use this instrument more frequently. Methods used in this
paper include dogmatic method, normative method, comparative method as well as
axiology method, explained in more detail below.

Keywords: piercing the corporate veil, liability, misconduct, company, credi-
tors

Introduction

The subject of this paper is the institute of piercing the corporate veil — theo-
retical legal as well as positive legal perspective. The paper is based on general and
initial hypothesis that the institute of piercing the corporate veil, even though it has
been introduced over a hundred years ago in England and America and established
in the Serbian legislation more than thirty years ago, did not see its full implementa-
tion yet, and is used very rarely, even in cases when there is more than one cause to
apply it.

For this purpose, in order to understand the institute better, at the very begin-
ning of this paper, it is necessary to differentiate legal forms of companies that are

* ivanamaras.18@gmail.com
* g.darko83@gmail.com



Ivana Maras / Darko Golié, Piercing the Corporate Veil

regulated by the current Law on Companies, and to present the history of introduc-
tion of the institute using different methods in the positive legislation and legislation
of other countries. Significance of introduction of the institute into our legislation
will follow, as well as clarification of provisions of the current law regulating this
institute. Finally, but not less important, an important segment of the paper is dedi-
cated to court practice, since this institute is primarily the product of court practice
that impacted further development of this institute, paved the path and shaped the
direction of use and better understanding of this institute.

All aforementioned points to the urgent necessity of more frequent use and in-
cidence of this institute in practice. Primarily, more frequent use of this institute
would have a preventive character, since the persons, that would abuse their author-
ity for prohibited purposes, would be aware on the consequences and sanctions for
their offenses. Thus, there would be less cases of misconduct in practice. Further,
higher incidence of this institute would contribute to the better understanding by the
creditors that, for now, due to non-uniform practice and omissions in legal provi-
sions, rarely use the possibility of court protection of their rights. Therefore, success-
ful protection of rights of creditors through this institute as well as clear protection
procedure would truly represent the defense mechanism for different cases of mis-
conduct. In this manner, awareness would be raised on a clear possibility of court
protection not only of company members that could abuse their authority, but also of
damaged creditors. Also, courts and deciding judges would, through a more frequent
application of this institute, unify the court practice which would contribute to the
legal certainty of all participants.

The main purpose behind the introduction of this legal institute is protection
of creditors, opposing and preventing fraud as well as personal liability of members,
shareholders and limited partners for damages suffered by creditors in cases pre-
cisely regulated by law, thus we think the use of this institute will gain significance
in the future.

Methods used in this paper are:

1. Dogmatic method — initial method for determination of meaning of legal
norms referring to the institute of piercing the corporate veil as well as conside-
ration of rights and obligations determined through legal norms. Since the con-
sideration of legal norms — as they are is not sufficient, other methods have be-
en used (Radovi¢, 2017, 17);

2. Normative method — determining content and relationship of certain norms and
functioning of the entire legal system as a whole;

3. Historic method — research of the origin, development and amendments to the
institute of piercing the corporate veil;

4. Comparative method — since this institute exists in legislation of other countri-
es, it is of utmost importance to familiarize ourselves through this method with
the characteristics of this institute in other countries and achievements of our le-
gislation as well as possible introduction of certain provisions, in order to regu-
late this institute in more detail and produce positive effects in practice;

5. Axiology method — assessment of current status, presentation of law as it sho-
uld be and proposals of certain amendments.
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Company and Legal Forms of Companies

A company represents a legal person performing activities for the purpose of
gaining profit (LC 2019, Article 2). According to its legal form a company may be a
partnership, limited partnership, limited liability company and joint stock company
(LC 2019, Article 8). Law on Companies prescribes, among others, position of com-
panies and other forms of organization, especially their incorporation, management,
status changes, legal form changes, cessation as well as legal position of entrepre-
neurs. Former classification prescribed by the Law on Companies envisaged the
classification to partnerships and for-profit organizations that we can apply today to
legal forms as foreseen by the current Law on Companies. Thus, we can say that
with for-profit organizations the emphasis is not on personal relationships of mem-
bers, hence the shares are easily transferred, while subjective elements with certain
members do not lead to company cessation. Limited liability companies are “com-
panies where one or more members have shares in the capital stock of the company,
where such members shall not be liable for the obligations of the company except in
cases prescribed by Article 18 herein” (LC, Article 139). Joint stock company is a
“company whose capital stock is divided into shares owned by one or more share-
holders that shall not be liable for the obligations of the company, except in cases
from Article 18 herein.” (LC 2019, Article 245). Limited partnership is a “company
with at least two members, where at least of them is liable for the obligations of the
company jointly without limitation (general partner), and at least one is limited in
liability to the amount of unpaid, or unregistered portion (limited partner)” (LC
2019, Article 125).

As clearly shown from stated definitions, members of the limited liability
company, shareholders of the joint stock company as well as limited partners of the
limited partnership do not have unlimited liability. The fact that creditors cannot
collect from the personal property of a company member, shareholders or limited
partners, the fact that they bear risk only to the amount of their registered share, and
the separation of property of the company from the property of its members, brought
about different cases of misconduct of legal persons in practice. Therefore, the posi-
tive aspect of limited liability is related to the prosperity of commerce and economy,
since the founders are prone to incorporating a company and initiating business.
However, negative side refers to the possible damages to creditors that, due to rules
on limited liability, cannot collect their claims in certain cases.

In order to stop different types of abuse and tricking creditors, the court prac-
tice created a new legal institute - piercing the corporate veil. As the product of court
practice in origin and nature, this institute, even though it has been introduced into
our legislation a long time ago, has not been regulated sufficiently, and it has been
delegated to court practice to respond to different questions and doubts when apply-
ing this institute.
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Introduction of the Piercing the Corporate Veil Institute into
Positive Legislation

To learn about the institute of piercing the corporate veil in a more detailed
manner it is very important to consider historical development of this institute not
only in our legislation, but also in legislation of other countries. In line with afore-
mentioned, we will present a historical development below, as well as the compara-
tive and legal overview of the development of this institute. Formal basis for the
introduction of the legal institute - piercing the corporate veil, as a counterbalance to
the limited liability was created in 1989, the first time the Law on Amendments of
the Law on Companies prescribed the following: “In case the only shareholder of the
joint stock company, the only member of the limited liability company or the only
owner of the private company, through its actions or by involving own assets or
assets of the company, creates, with others, an appearance of commercial identity of
a company, such person shall be liable to the creditors for the obligations of the
company jointly without limitations” (Law on Amendments of the Law on Compa-
nies 1989, Article 140a). From that point onward, this institute serves as the protec-
tion of creditors and at the same time, responds to a question “how to resolve bal-
ance between authority and liability?” (Milenovi¢, 1990, 121). From the article
stated above, it can be concluded that it was necessary to meet two presumptions,
jointly, namely:

1) it is a single-person company
2) appearance has been created with third parties on a commercial identity of a
company and its only member

Further amendments of the Law on Companies from 1996 prescribed that 1i-
ability for obligations of the company shall be borne by the founders, shareholder
members and members of the management and executive board of directors, and that
their liability becomes unlimited. Presentation of positive legal regulation and appli-
cation of this institute shall be given below.

Institute of piercing the corporate veil in legislation of other countries

The institute of piercing the corporate veil is a product of Anglo-Saxon court
practice. In Europe, one of the first countries that started applying this institute was
Germany.

In 1987, this institute has been established by the House of Lords in England,
related to the case Salomon v A Salomon Co & Ltd. We shall present the facts of this
case in the following section. Salomon was an industrial, leather trader and boot
producer. After a decision to re-register his company into a joint stock company,
following provisions of the law, Salomon included his wife and five children, with
himself, as founders (fictious founders). After an onset of crisis in a company and
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initiation of bankruptcy proceedings, creditors demanded the liability for debt of the
real founder, Salomon. First and second instance courts adopted the statements of
creditors and determined that Salomon mislead the creditors. However, after the
rebuttal of the verdict by the House of Lords, the case caused different controversies
and certainly contributed to the development of the institute of piercing the corpo-
rate veil.

One of the envisaged solutions prescribed by English law is the rule on joint
liability of all company members in case of piercing the corporate veil. Even thro-
ugh it might be considered too wide and, one could argue, not completely fair to
other company members, this solution may lead to increased mutual control of
members, thus reducing the possibility of misconduct.

A significant case from practice that paved the path for introducing the insti-
tute of piercing the corporate veil is the case Daimler v. Continental Tire Co. in
which a verdict was adopted for the benefit of the plaintiff — company registered in
Great Britain whose shareholders and directors were German citizens. Even though
this case occurred during the validity of the Trading with the Enemy Proclamation,
the court, in spite of this, adopted a decision for the benefit of the plaintiff based on
the opinion that “companies registered in hostile country shall be considered ene-
mies”. Therefore, since the company was registered in Great Britain, it couldn’t have
been considered an enemy.

United States of America was one of the first territories that developed this in-
stitute under the name lifting/piercing the corporate veil — piercing the protective
veil provided by legal person. “At the beginning of the XX century American courts
concluded that, especially in case of fraud by members, company should be treated
not as a separate legal subject and, owing to this, establish a direct liability of the
member for obligations of the company” (Radovi¢, 2019, 41) Similar regulation
existed in Austrian, Swiss and Spanish legislation.

In addition to aforementioned, the French law pays special attention to situa-
tions that may be classified as piercing the corporate veil. Thus, creditors are given
an opportunity to file suits against all company members, that is, persons acting for
their benefit, in case the company was not registered, and it operated as if it was,
which is expanded to incorporation of fictious branches with the purpose of conceal-
ing persons that hide behind such actions.

The Italian law stipulates in 1942 that the members of the for-profit organiza-
tions may, in certain cases, be liable for the obligations of the legal person. This is
explained with the theory of “hidden entrepreneur” since all the benefits from opera-
tions are received by this factual dominus, and relevant risk for operations is reduced
only to the capital invested, which is, as a rule, low and insufficient (Vasiljevi¢,
2005, 21). Legislation of Hungary envisages that, among others, sufficient condition
for the application of this institute is that the company has only one member. How-
ever, certain authors consider this provision redundant considering the fact that even
in most cases these are one-member companies, this does not have to be set as a
rule.
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Following European judicial systems (German, Slovenian and to a certain de-
gree, Italian system) this legal institute has been established in the territories of for-
mer Yugoslav countries. This institute has been regulated by provisions of the Law
on Trading Companies in the Republic of Croatia. Article 10 item 3 of this Law
prescribed the following in 1993: Person abusing the circumstance that as a member
of the trading company, such person shall not be liable for the obligations of the
company cannot exercise the right of being released from liability for such obliga-
tions”. Today, this institute has been resolved in the Republic of Croatia in an almost
identical manner as it is regulated in the Republic of Serbia.

Also, similar provisions can be found in the Macedonian Law on Trading
Companies. In addition to aforementioned, the Law on Companies of Bosnia and
Herzegovina, in Article 5, prescribes that “each member of the company with unlim-
ited joint liability and general and limited partners in limited partnerships shall be
liable for obligations of the company jointly without limitations with the assets.”

Concept and Significance of Introduction of the Piercing the Corporate Veil
Institute into the Legislation of the Republic of Serbia

The institute of piercing the corporate veil has been regulated in the Republic
of Serbia by the Law on Companies. Article 18 of this law prescribed that the gen-
eral partner, member of the limited liability company and the shareholder, as well as
the legal representative of such person if it is a commercial incompetent natural per-
son, that abuses the rule on limited liability shall be liable for the obligations of the
company.

The Law precisely states individual cases which will entail misconduct from
paragraph 1 of this Article, especially in case such person:

1) utilizes the company for achieving goals otherwise prohibited;

2) uses the assets of the company and manages such assets as if it were personal
assets;

3) utilizes the company or its assets for the purpose of burdening the creditors of
the company;

4) reduces the assets of the company for the purpose of acquiring benefits for
oneself or third parties, even though such person knew or must have known the
company will not be able to meet its obligations.

Stated provisions show that the legislator prescribes most frequent cases that
shall be considered abuse of the rule on limited liability, thus facilitating the position
of the creditor, primarily in recognition of such actions as the basis for filing suits
and also, during proving actions considered abuse have been taken. However, since
this institute has been created as the result of court practice, the legislator left it out
to court practice to shape and amend it additionally, and to determine what other
cases of misconduct may be classifies under this institute. The institute of piercing
the corporate veil is the institute of corporate law primarily for the purpose of pro-
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tection of creditors. Therefore, piercing the corporate veil of a company includes
different abuse of the company for the purpose of tricking the creditors all for the
purpose of illegally acquiring benefits or damaging creditors. “In this case the court
“lifts the veil”, that is, “pierces” the legal subjectivity of a company and the com-
pany member, that will otherwise not be liable for obligations of the company, is
proclaimed liable for obligations of the company thus preventing such member to
hide behind the “veil” (cover, curtain) of the legal subjectivity of the company.”
(Cari¢ at al. 2016, 55). This legal institute is very important for limited partnerships
where the limited partner is especially protected. We have already mentioned that on
one side there is a limited liability, while on the other, such partner is protected with
the very existence of the general partner, whose liability is unlimited, thus signifi-
cantly facilitating creditors in collecting from the personal assets of the general part-
ner. By introducing this institute, the creditors have the opportunity to, in case of
misconduct, using legally prescribed means, collect their claims from the personal
assets of the limited partner. Also, the fact that founders usually select to incorporate
limited liability companies, joint stock companies and limited partnership to a lesser
extent, due to the reason of limited liability, emphasizes the importance of this insti-
tute. The advantages of incorporating the limited liability company are numerous,
and this is the reason why more than 90% of companies in our country are classified
as such. As we have already mentioned, one of the reasons lies in the fact of limited
liability of members, and also in the simple procedure of incorporation and business
conduct, lower costs of company registration in the Business Registers Agency,
certain taxation aspects, etc.

Introducing the institute of piercing the corporate veil raises the awareness of
members, shareholders and limited partners that the protection in the form of limited
liability exists only in case of non-existence of different actions of misconduct, thus
the very existence of the institute of piercing the corporate veil has a preventive
character. Without this institute different actions of misconduct would become le-
gally acceptable, thus denying creditors of adequate protection. The existence of this
institute itself is not sufficient for the protection of creditors, even in case of evident
instances of misconduct by company members, such as, for example, joining com-
pany and personal assets, using assets of the company for personal needs in the form
of purchasing residential premises, cars, paying personal bills from the account of
the company, etc. Therefore, it is important for the competent court to determine the
misconduct, to order the members to return certain debt to the company, which is the
consequence of such action, and to provide adequate protection to creditors in such a
manner.

Therefore, it is necessary to file the initial act — a suit. The suit may be filed
only by the creditors, not other persons. The suit must be adequate, must meet all the
requirements prescribed by the Civil Procedure Law in order to be accepted. Thus, it
must be in writing and contain the mark of the court, first and last names, residence
or temporary residence of parties, their legal representatives and holders of power of
attorney, if any, subject of the dispute, content of the statement, signature of the
petitioner, precise request, facts on which the petition is based on and evidence.
(CPL 2018, Article 98) Also, the rule on burden of proof is very significant, that
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prescribes that the party claiming a right bears the burden of proving facts that are
important for the continuation or exercise of rights, unless the law states otherwise
(CPL 2018, Article 231, paragraph 2). Specific action representing misconduct must
be, therefore, determined by the court. The procedure envisaged by legal provisions
is of significance for the member that is suspected to have abused the legal subjec-
tivity of the company, since such member is protected from the creditors that state
possibility false claims of abuse by such member. In this manner, the court adopts a
final decision on sustainability or lack thereof related to such a claim. Hence, the
court shall decide on whether the claim is valid or not exclusively in the court pro-
ceedings, that is, weather conditions are met for the piercing the corporate veil. Ap-
plication of specific rules from the Civil Procedure Law is of special importance,
related to the commercial dispute procedure, while general rules of the litigation
shall be applied subsidiarily. Provisions of the law, among others, prescribe special
rules on which disputes shall be considered low value disputes (when the monetary
claim does not exceed EUR 30,000 as per middle exchange rate of the National
Bank of Serbia on the suit filing date), on proving facts under dispute in commercial
disputes using documents as a rule and that the revision is not allowed in case the
value of the subject of dispute of the rebutted part of the valid verdict does not ex-
ceed the dinar equivalent value of EUR 100,000 as per middle exchange rate of the
National Bank of Serbia on suit filing date”.

From all stated above we can see that the suit is filed against and member that
abused the legal subjectivity of the company, and not against the company, meaning
other members are excluded, still subjected to the limited liability rule. Unlike other
members, the member abusing the legal subjectivity of a company becomes jointly
liable for obligations of the company towards creditors. In this manner the company
and other members are protected, not bearing consequences from actions of a single
member.

Statute of Limitations and Jurisdiction of Courts

Provisions of the current Law on Companies clearly and precisely define real
and territorial jurisdiction of the acting court, all in consideration of the fact that in
previous practice the determination of jurisdiction of courts caused doubts, thus,
proceedings were held in front of commercial and general competence courts. It has
been regulated that the creditor of the company may file a suit to the competent co-
urt according to the seat of the company. In addition to aforementioned deadlines for
statute of limitations have been clearly defined — the subjective deadline of six
months from the date of learning about the misconduct and an objective deadline not
exceeding five years from the date of act of misconduct. However, it has been estab-
lished that “in case the claim of the creditor has not become due at the moment of
learning about the misconduct, deadline for suit submission shall commence from
the due date of claims” (Slovi¢ and Mrdak 2012, 54) Clear definition of jurisdiction

2 See Civil Procedure Law, “Official Gazette of the Republic of Serbia” nos. 72/2011, 49/2013 — Deci-
sion of the Constitutional Court, 74/2013 — DCC, 55/2014 and 87/2018, Articles 480-487
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of courts, as well as subjective and objective deadline for statute of limitations pre-
vent different doubts and decisions in court practice.

Court Practice

Even though the institute of piercing the corporate veil is still insufficiently
regulated, the court practice in the Republic of Serbia shows a number of verdicts in
which claims for the piercing the corporate veil has been adopted, related to compa-
nies whose founder was the respondent. However, the disproportionate court prac-
tice presents examples of overly narrow and overly wide application of this institute.
Our practice as claimed by Vasiljevi¢ (2005) is “hesitant” towards the application of
this institute. (53-54) One of the reasons for scarce application is the fact that this
institute is not clear enough to creditors.

Thus, from the sentence from the Verdict of the Supreme Court of Serbia,
Prev. 133/99 as of 6 July 1999, it can be concluded that even when the respondent as
the owner of a private company guaranteed the plaintiff the execution of contracted
obligations with personal assets, persuading the plaintiff of owning an apartment and
business premises that represent the guarantee for the performance of obligations of
the company, it can be derived that there is an action of piercing the corporate veil.
Rationale of the aforementioned verdict states the following: “First instance court,
after the evaluation of all evidence, concluded that the respondent, as the sole owner
of company “P”, through his actions and joining own assets and company assets by
providing guarantee and by providing guarantee through personal assets for the obli-
gations of the company, created, with others, an appearance of commercial identity
with the company, thus, shall be liable to creditors for the obligations of the com-
pany jointly without limitations based on Article 140a of the Law on Companies
valid at that time. Since the first instance court determined that the respondent de-
clared to the plaintiff holding ownership or certain property and that there are no
risks in concluding a contract and that the contract will be executed, the first in-
stance court concluded that the respondent as the owner of the company is, there-
fore, jointly liable for the obligations of the company, thus adopting the claim of the
plaintiff. Lower instance courts adequately applied the provision of Article 140a of
the Law on Companies for reasons stated in lower instance decisions accepted by
this court. Statement of the revision that the first instance court did not determine
actions based on which an appearance of company identity with the assets of the
company is unfounded. Namely, when the first instance court, from witness state-
ments that were parties to the contract, determined that the respondent as the owner
of the company “P” guaranteed to the plaintiff the performance of contracted obliga-
tions with personal property, by persuading the plaintiff that he owns an apartment
and business premises that represent guarantee for the performance of obligations of
the company, it can be concluded that the conclusion of lower instance courts is
adequate, stating the existence of actions of piercing the corporate veil, including
guaranteeing obligations of the company with personal property of the company
owner, which was undoubtedly determined by the first instance court.
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Revision claims are unfounded stating that the first instance court failed to de-
termine which action of the owner of a private company represents the piercing the
corporate veil. On the contrary, the first instance court determined that this action
includes guaranteeing obligations of the company with personal assets, which was
determined by the first instance courts through statements of witnesses being party
to such contract.”( Supreme Court of Serbia 1999) This example of court practice,
in our opinion, represents an overly wide interpretation of this institute. Namely, in
concluding transactions of such legal nature, the parties must apply a higher level of
attention, and in accordance with this, the parties must be familiar with basic provi-
sions of the law (Ignorantia iuris nocet). In the specific case, the other party should
not have trusted the created appearance of “unlimited liability”, that is, liability by
personal property of the party being the founder of a company. In this part, legal
provisions of the law are clear regarding liability, thus, attention should have been
paid to the limited liability of the other party.

Said diversity in court decisions and insufficient clarification of piercing the
corporate veil is noticeable in recent practice. Thus, the verdict of the Supreme Co-
urt of Cassation Rev. 2494/2017 from 6 June 2018 dismissed as unfounded the revi-
sion of the plaintiff while the decisions of the lower instance courts dismissed the
claim. The rationale of the aforementioned verdict stated: ““...Determined facts lead
to the conclusion that the established business and contractual relationship between
the plaintiff and the company in which the legal representative, founder and the
owner is the respondent, could not have created with the plaintiff an appearance of
commercial and legal identity of the plaintiff with the company, since the abuse of
the company, that is, piercing the corporate veil includes fraud that must be proven,
and the burden of proof for the piercing the corporate veil lies upon the plaintiff,
who, in this specific case, failed to present to the court adequate evidence to these
circumstances, in the sense of the Article 231 paragraph 2 of the CPL. Namely, con-
trary to the claim of the plaintiff that in mutual transaction the respondent abused the
company, from the valid verdict of the First Basic Court in Belgrade K 3926/10
from 30 November 2011, it cannot be concluded that the respondent committed fra-
ud from Article 208 paragraph 4, related to paragraph 1 of the Criminal Code (char-
ges dismissed). Having this in mind, the courts adequately applied the substantive
law when they concluded that in specific case there is no legal basis for the applica-
tion of the institute of piercing the corporate veil and liability of the respondent to-
wards the creditor of the company — plaintiff. Related to this, there is no legal basis
for deviation from the legal principle set by Article 104 paragraph 3 of the Law on
Companies that the member of a limited liability company will not be responsible
for obligations of the company, save for the amount entered into assets of the com-
pany.”

Except for the aforementioned, cases of confirmation of claim dismissal are
present in the Verdict of the Supreme Court of Cassation Prev. 4/16 from 27 October
2006, that also rejected the revision of the plaintiff as unfounded. From the rationale
of the said verdict, we can learn that, in line with the opinion of this lower instance
court, three conditions need to be met in order to apply the institute of piercing the
corporate veil: existence of abuse of legal subjectivity of the company by a company
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member, performance of such actions resulted in acquiring material benefit and such
acquired material benefit must be the consequence of actions characterized as mis-
conduct. These specific examples emphasized the burden of proof upon the plaintiff
as well as the application of the Civil Procedure Law. Therefore, without relevant
documents, adequate evidence provided by the plaintiff, the court cannot adopt the
claim.

Also, practice often recognizes cases of application of this institute with the
short liquidation procedure, since this procedure envisaged that the founder of the
company must provide a statement confirming it has no debts and that the procedure
of liquidation may be completed. There is a number of cases in practice in which the
court determined the opposite — that there are creditors that have not been settled. In
these cases, such creditors, through the application of this principle, may exercise
their rights through court proceedings and collect their claims in such a manner. In
accordance with limited liability, rule of limited authority shall be applied. In situa-
tions where the member of the company considers himself/herself actively identified
in the procedure in case of debt for the company by its debtors, the Commercial
Court took a position that the member of the company, even in case of single-
member companies, cannot be considered as suffering damages when the company
suffers damages due to failure to collect from debtors (Decision of CCA, 2014).

Conclusion

From all stated above, we can conclude that the institute of piercing the corpo-
rate veil is an important exception from the principle of limited liability with certain
legal forms of companies. Concept of misconduct that is set up broadly is a positive
solution of the legislator, who, in the provisions of the law, cannot foresee what are
the cases of abuse of the company and its legal subjectivity possible in practice.
Stipulating especially the cases of abuse of the rule on limited liability, one can say
that the legislator only provided the direction for creditors and showed them the way
of easier detection of cases where they can utilize this legal institute and protect their
rights. General definition states that the misconduct exists always when the company
is used with the intent of achieving goals that are otherwise not allowed to company
members. The court takes it further, as the only competent body, to determine sub-
sequent cases of abuse. Unfortunately, for now, due to lack of knowledge about this
institute in the courts, in practice we see application of this institute that is not uni-
form, leading to insufficient application of this significant institute. Regarding legal
provisions, it is our opinion that it is necessary to regulate part of sanctions for the
member of the company that acted contrary to allowed goals. In this manner the
company members would be aware of the consequences of such actions, thus result-
ing in preventive action and function of this institute.

In addition to aforementioned, better understanding of this institute would be
contributed by clear regulation of court proceedings. Even though provisions related
to commercial disputes are applied, we still think that detailed regulation of proceed-
ings related exclusively to this institute would contribute to more frequent applica-
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tion of it. In the future, we think it is necessary to encourage creditors through posi-
tive examples from court practice in order for them to exercise their legal rights. The
most frequent uncertainties in court practice are noticeable with defining what can
be classified as “misconduct”, so this segment should be regulated in more detail to
avoid overly narrow or overly wide interpretation of court practice. Also, issue of
burden of proof is very important, thus the legal provisions should define what evi-
dence should the plaintiff submit in order to prove the existence of this legal insti-
tute, in order to adopt its claim. Clear definition of these norms would open the path
of easier evidencing abuse in court practice.

Currently courts play an important role in understanding this institute by act-
ing judges, hence, clear regulation and prevention of inconsistent practice would be
contributed by clear regulation of positive legal norms in all stated segments.
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