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HPETJVIEJ AKY3ATOPCKOI', MHKBU3UTOPCKOI' 1
CABPEMEHOI' KPUBUYHOI IIOCTYIIKA KPO3
PA3BOJ KPUBUYHOI ITPOIECHOI ITPABA

Caxcemax: CBako pazMaTpame pa3Boja IMPaBHUX HHCTHTYTA IIOCPEIHO yKa3y-
j€ Ha pa3Boj YOBEKOBE MHUCIIM U HJIgje KOja ce OHOCH Ha HEroBY 3aIUTHTY Ha TUpe-
KTaH WIM Ha WHIUPEKTaH HaunH. O WHUIMjaTHUX MardjcKH 3aCHOBAaHUX KOHIIET-
1ja, MPEKO WHKBU3WIHjC M TOPTYype Kao JICTHTUMHOT MEXaHW3Ma yTBphUBama
,»[IpaBe” WCTHHE, 3allITUTA MpaBa W MPAaBUYHOCTH MOCTaBHJIA j& CBE CTPOXKU 3aXTEB
yCHoCTaBJbamkha MpaBuiia KpUBUYHOT mporieca. Mcropujcku pa3Boj KpUBUYHOT TPO-
[IECHOT TIpaBa C€ MOXKE jaCHO caryieflaTH KPo3 TPH BEJIMKA CHCTEMa M TO: aKy3aTop-
CKH, MHKBHU3UTOPCKHU M CAaBPEMCHH KPUBHUYHHU IIOCTYIIAK. Y oBom HUCTPpAKUBALY
HaunHuhe ce mperse] MOMEHYTHUX CHCTeMa MOYEBIIN OJ HBHUXOoBe Kpahe aHamuse ma
MPEKO KPUTHYKOT OCBpTa. AKY3aTOPCKH CHCTEM KapaKTepHIle AOMHUHAIHja HIeja
3amTuTe ¢I1000/1a U IIpaBa Y0BeKa, IOK Ce Y MHKBU3UTOPCKO] KOHIICTIIIMjH HarJjala-
Ba epukacHOCT cy30Oujama KpuMmuHanuTeTa. CaBpeMEHH KPHBHYHHM TOCTymak paha
Ce Kao MOKYIIIa] yCIOCTaBJhakha CKIAIHOT OJHOCca m3Mel)y pemiema aKky3aTOPCKOT |
WHKBH3UTOPCKOT KPUBHYHOT TOCTYTKa. Pa3nmukoBame MOMEHYTHX MPaBHUX KOHIlE-
HHI/Ija 34aCHOBAHO Ha PA3IMUYMTUM NPHUHIHUIINMAa OCHOBHHX IMPOUCCHUX Hayde€jia KOja
Cy Ol yTHIIaja Ha OCHOBHE IpoliecHe QpyHKIMje. BpeMe \BUXOBOT CMEHhHBamkba BeoMa
j€ TeIIKO OAPEINTH, a Pa3NoT JIS)KH Y TOME JIa Cy Y MPaKCH OBE KOHIIEMIIH]je, YCIOB-
HO pPeYeHO, apTUKyJcaHe Hajuenrhe y MeIOBUTHM (opmama, o uemy he Outu BuIie
pedn y camoM 0BOM pany. Ha kpajy pasmarpama TeMe OBOT UCTpaxkuBama ykaszahe-
MO MUIJbEHA M 3aKJbYUKE A0 KOjUX €€ JOILIO.

Kawyune peuu: axy3aTopcku KpUBHYHH MOCTYIAK, MHKBU3UTOPCKU KPUBUYHHU
MOCTYIIaK, CABPEMEHH KPUBUYHH IIOCTYIAK, Pa3BOj KPUBUYHOT IPOLIECHOT IpaBa
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YBoj

Hcropuja mpaBHUX HWHCTHTYIIHja TPEICTaBJba 3alpaBo IPETICI €BOJIYIH]S
yoBeuaHCcTBa. [loyeBmM 0] MPBOOUTHUX 3ajeHHIA, CBE JIO CABPEMEHOT APYIITBA,
JpPYLITBEHO pearoBame Ha KpUMHUHAIUTET UMAJIo je 3a UJb OCUTypaBame 0e30eaHo-
CTH JPYIITaBa U 3alITUTy HajBUIIUX BpeqHocTH (Jopanosuh 2017, 35). PazBujajyhu
ce OJ1 MHUITHjaTHIX MarwjCK{d 3aCHOBAaHWX KOHIICTIIH]a, TPEKO MHKBHU3HUITH]E W TOP-
Type Kao JISTHTUMHOT MeXaHH3Ma yTBphuBama ,,lipaBe” UCTHHE, 3alITUTa MpaBa U
MPaBUYHOCTH TIOCTABUJIA j& CBE CTPOXKH 3aXTEB YCIOCTABIbaha MPAaBUIa KPUBUUHOT
nporeca. ¥ TOM CMHCITY, KPHBHYHO TPOIECHO TpaBo (HOpMHpAIO ce Kao Temelb
NpaBHE CUTYPHOCTH, KaKO Ha CTpaHHW Ap)KaBe M omTeheHWX Tako M Ha CTpaHu
OCYMEUYCHOT, ONITY>KEHOT WJIM KOHAYHO OCYl)eHOT.

Onpelyjyhu KpuBHYHO MPOLIECHO MTPABO Kao ,,CKYT MPaBHUX MPOMHKCA KOjuMa
ce oxpelyyjy mporiecHe pajme, BIUXoBa (popMa U yHYTpallkha BPEAHOCT U oApelyjy
MPOIIECHH CY0jEeKTH Kao BPIIUOIY THX PaJbU M BUXOB NMpaBHU 1moyioxkaj” (Bacuibe-
Buh 1981), naTuM OKBHUPOM HacToju ce 00e30€AUTH HUBO MpaBHE CUTYPHOCTH KOjU
rapaHTyje Ja HUKO HeBHH Hehe 6utn ocyheH. OmHocHO, 00e30elyje ce 3aKOHUTOCT |
[PaBUYHOCT NPUMEHE KPUBUYHOMATEPHjadHOT IIpaBa, y3 IMOCIECOUYHO H3PULAHE
onroBapajyhe cankimje koja je npensuljeHa kpuBuuHNM 3akoHOM (Llkymuh 2014).
TypOyneHTHH MyT pa3Boja M TeKyhnX M3MeHa KpPUBHYHOI MPOLECHOT NpaBa, 3aBH-
CHO je Off Hay4HHUX, EKOHOMCKHMX W IPYIITBEHOIOJIUTHYKUX aTpubyTa ApYLITBA.
Crojehu y Be3u ca craBoBuMa Biaaajyhe kiace, o nutamy O0opOe MPOTHB KPUMH-
HaJIUTETa, OBaj OKBHP HOCHO je HEPETKO YCIIOBE TUCKPUMHHATHBHOCTU W 3aILTHTE
MHTEpeca MoBnamheHnx MambHHA.

XyMmaHu3al#joM JAPYIITBA H YCIOCTaB/hakheM MeljyHapOIHOIpaBHUX CTa-
HAapAa y MpaBHUM MOCTYTamkbUMa, MMPOLECHN CerMEeHTH OWBajy HapOYHTO aKIIEHTO-
BaHHU. AKO OBOME JI0JaMO MpaKTHIHE MoTpedbe 00pOe MPOTUB KPUMUHAIUTETA U CBE
HarJalleHuje 3axTeBe ePUKACHOCTH KPUBUYHOT TOHEHha, YCIIOCTABIbakhEe CTAOUITHOT
CHCTeMa KPUBHYHOMATEPHjaTHOT W KPUBHYHOIIPOIIECHOT TMpaBa MCKPHUCTAIHCATIO Ce
Kao MMIIEpPaTUB Ha HAIMOHATHOM, alu M MehyHaponHOM HHUBOY (DyHKIHMOHHCAmA.
Hcropujcku pa3Boj KpUBHYHOT HPOLIECHOT MpaBa ce MOXE jacHO carjenaTtd Kpo3
Tpu Benuka cuctema (lkymmh 2013, 176-234). To cy: aky3aTopcKH, HHKBU3UTOP-
CKHM U CaBPEMEHU KPUBHYHH NOCTyNaK. [IpBH OKBHp TaKO KapaKTepHIle TOMUHAIIN]a
uzeja 3alTHTE clio0oJa W MpaBa YOBEKa, AOK C€ Y MHKBH3MTOPCKO] KOHLEHIHjU
Harnamasa e(ukacHOCT cy30Oujama KpuMHHamUTeTa. KoHadyHO, caBpeMeHH KpH-
BHYHHU TOCTyIaK paha ce Kao MOKYINaj yCIoCTaBJhama CKIAJTHOT OfHOca m3Mely
pelrema aKy3aTOPCKOT M HHKBH3UTOPCKOT KPUBUYHOT ITOCTYITKA.

Enabopupajyhu npeameran oxsup, bpkuh (bpkuh 2013) uctuue na je paznu-
KOBambe OBHX MPaBHUX KOHLEMNINja 3aCHOBAHO Ha Pa3IUUTUM MPHHLIUIMMA OCHOB-
HUX TPOIECHUX Hadesa Koja Cy OJ YTHIIaja Ha OCHOBHE mporiecHe ¢yukmmje. [Ipu
TOME, BpeMe HUXOBOT CMEHhHBamka BEOMa je TEIIKO OJpeauTH. Pa3ior ToMe movynBa
Ha YMIGHUIM Ja Cy y MpaKcH OBE KOHLEMIHMje, YCIOBHO PEUeHO, apTHUKYJIHCAHE
Hajuemthe y memoButuM (hopmama. Tako cy y mpena3HuM (pasama HOBH €lEMEHTH
MOYeNN JIa TIOTUCKY]Y CTape, Te Ce Mpe MOXE TOBOPUTH O ITOMHUHAITHU jEITHOT OII
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TUIIOBA, a HE O HErOBOj YHCTO] BiagaBHMHU. OCBPHYBIIM CE€ Ha HAL[MOHAJIHY IpaBy
UCTOpH]jy, BaJba UcTahu Ja je joul Tpe BUILE O]l Mojia Beka, npaBHu cucteM y COPJ
MpPEno3HaT Kao MeIIaBHHA aKy3aTOPCKUX W MHKBU3UTOPCKUX eneMeHara. Tako ba-
jep, KpajeM MIe3lleceTuX TOoJWHa MPOLUIOr BEKa, yKazyje Ha MHTCH3UBHHUjU YIUIUB
aKy3aTOPCKAX KOMIIOHEHTH, OIMepaBajyhm WX y paBHOIIPABHOM TIOJIOXKAjy ca WH-
KBHU3UTOPCKHM OCHOBaMa y OKBUPHMa KpUBUYHOT mocTymka (Bayer 1969, 111-126).
CnnuHo 3anaxame koHayHo noHocu W llkymmh (LWxymuh 2011, 54-75). Haume,
JlaTu ayTop ymyhyje Ha morpenrHe cuMIUTH(UKaIje 1 u3jeqHadaBama mpemMa Koju-
Ma ce KOHTHHEHTAaIHO--eBPOIICKM CUCTEM O3HauyaBa Ka0 MHKBH3HTOPCKH, a aHIJIoca-
KCOHCKU Kao aKy3aTopckd. Y uctoMm KoHTekcTy, Llkymuh mctude na oba cucrema
3arpaBo HUCY UCKJbYUHBOT WJIM YHCTOT THIIA, Beh y M3BECHUM CErMEHTHMA IIpey3u-
Majy AeJ0BE NMpaBHE TpalulMje U IIPaKce APYror OKBHUpaA.

Hanocnetky, ca nujbeM LENOBUTOT Iperiena, foMahu KpUBHYHOIPABHU H3-
BOpH, TIPE/ICTaBIbajy W Pa3IMUUTE MOKYIIaje OjMOBHOT oapehema KpUBUIHOT 1MOC-
tynka. Tako UrmartoBuh (Urmarosuh 2007, 21) excrumiupa fa ce MoJ OBUM Tep-
MHHOM IIOApa3yMeBa ,,3aKOHOM ypel)eHH TOK OcTBapema NpeaAMeTa KpUBUYHOT IPO-
[leCHOI TpaBa, 3akoHoM nmpenBuheHom u  ypeheHom nenmatHouthy — Kpu-
BUYHOTIpOLIeCHUX cyOjekara.” Hemrto komruieTnujy nedununmjy nynu bpkuh koja,
noJ AaTuM oapehemeM, moapasyMmeBna ,,IpaBHA OJTHOC KOjH HACTaje n3Mely mporec-
HUX cyOjekata (Cyla W CTpaHKa), IMOBOJOM 3aXTeBa 3a paclpaB/bambe KpH-
BUYHOIIPaBHE CTBapH, KOjU MPETHOCTaBJba ope)eHu CTeleH CyMmbe J1a Ce YIHIEHO
KPUBHYHO JEJI0, KA0 YCJIOB 3aCHUBAaha KOHKPETHOT OJJHOCA, CACTOJH Y BPLICHY HbH-
XOBUX TIpaBa M o0aBe3a (MpoIecHUX (YHKITH]a), ca IUJBEM MIPaBHUITHE TIPUMEHE KPH-
BUYHOT MaTEpHjaITHOT MIpaBa, a y KPajib0j JMHUJU paiy 3allTHTE IPYIITBA OJ KPH-
munaiureta” (Urmatosuh 2007, 21). Unak, 3Ha4aj KpUBUYHOT MPOLIECHOT NpaBa U
3aKOHHUTOT KPUBHYHOT TIOCTYIIKa HajOOJbE je MOXKIIa H3paKeH y ofjantmemy Poken-
Ha (Roxin and Schiinemann 1998, 1-2) koju HaBomu jaa: ,,MaTepujaTHO KPUBHYHO
npaBo, Ydja Cy OCHOBHA NpaBmia caapkaHa y KpuBHYHOM 3aKOHY, yCTaHOBJbaBa
KapaKTePUCTHKE KAKIUBUX paAmbu, Te 3ampelyje mpaBHUM IOCleAnliamMa Koje cy
[IOBE3aHE Ca YHCHEM KpUBHUHOT Aeia. [la Ou oBe HOpME MOIJIE J1a OCTBape CBOjY
(GYHKUMjy CcTBapama eIeMEHTAPHUX NPETIIOCTABKU 3a MHUPHH 3ajeIHUYKU >KUBOT
JbyZli, OHE HE CMejy y CIIy4ajy M3BpILICHa KPUBHYHOT /€4, IOCTOjaTH caMo Ha ma-
mupy. [loTpebaH je, mpe cBera, jedad mpaBHO ypeheHu mocTymak, moMohy kora ce
MOCTOjarbe KAXKIbHBE Palibe MOXKE YCTAHOBUTH, T€ MCTOBPEMEHO OMOTYhUTH crpo-
Boheme 3aKOHOM mpomnucaHe caHkuuje. Ilpu Tome ce, MO TakBUM ,,IpaBHO
ypeheHrM” OCTYIIKOM, MOT'Y Pa3yMETH TPH aclieKTa: BberoBe oapeade Mopajy Outu
Tako (GopMylMcaHe Ja Ha OAroBapajyhin HauWH TMOTHIOMaXy MAaTepHjaIHOM KpH-
BUYHOM IIpaBy Jia Oyje CIpOBEIEHO; OHE MOPajy MCTOBPEMEHO J1a yCTaHOBE I'paHH-
1€ TpaBa 3a1upama opraHa KpUBHYHOT npaBocyha y 3amruhene cioboae nojenuHa-
11a; 1 OHE MOpajy, KOHauHO, 1a CTBOpE MOTyhHOCT, Aa ce MPaBOCHA)KHOM OJUTyKOM
IIOHOBO YCIIOCTaBU HAPYLIEHHU IIPAaBHU MHP .
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AKY3aTOpPCKH KPMBHYHHU MOCTYNAK

AKy3aTOPCKH KPHBHYHH IIOCTYTAaK C€ y TEOpPHjU ojapelyje W Kao ONTYKHHU
KPUBHYHH TIOCTYTIAK jep CE 3aCHUBA Ha aKy3aTOPCKOM, OJHOCHO OITYXXHOM Hayeny.
HcTopujcku mocMaTpaHo, TO je HajCTaphju CHUCTEM KPUBHUYHOT IMOCTYIKAa KOjH je
Omo TpHUCYyTaH joII y BpeMe poOOBIacHHYKE npykaBe W paHor deyaamusma (Pivié
2011, 24-39). IlocmaTpaHo y pa3BOJHOMCTOPH]CKHM MEPCIEKTUBaMa, jeHa O] Hhe-
TOBUX OCHOBHHX O0OeJie’Kja jecTe M3pasUTH KJIaCHU KapakTep, KOjU Ce Orjiefao y
o0ecnpaBIbEHOCTH POOOBa KOjU Cy KaKEhaBaHU O]l CTpaHe poOOBIacHHWKa Oe3 rmoc-
TYIIKa, JIOK C€, C pyTre CTpaHe, MOCTYNaK CIPOBOANO CaMO IpeMa PoOOBIaCHUIINMA.
AKy3aTOPCKH KPUBHYHH IIOCTYMAaK yBEO je 1e00y OCHOBHMX NMPOLECHUX (PyHKIM]ja
Ha nocebHe mpouecHe cyOjexkre. Tako Cy ce y KpUBHYHOM IMOCTYIIKY, Ka0 MOCEOHH
MIPOIIECHN CYOjeKTH, W3ABOJHIIN TY)KHJIAIl, OKPUBJHEHU M CYI. AKYy3aTOPCKH KpH-
BUYHHU TIOCTYNaK TPEACTaBIha0 je CIOp JBE PABHONpPABHE CTPAaHKE — TYXKHOIA U
OMITY>KEHOT, TpeJl CYA0M, Ka0 HE3aBUCHUM M HEPUCTPACHUM OPIaHOM, KOjU je HMao
o0aBe3y /1a Taj CIIop pemIy.

Haume moxperama TMOCTYIIKa W F-ETOBO TPajambe 3aBHCHIIO je€ OJl TY>KHOIIA.
[TpBeHCTBEHO ce Kao TyXHJall MOTao I0jaBUTH caMo OlITeheHH, a TeKk KacHHje, ¢
pa3BojeM IpYyIITBEHE CBECTH, U OMJIO KOju rpallaHMH KOjU je MOrao MOJHETH T3B.
norynapHy Tyk0y. Jlo3BosbaBambe MOTYNHOCTH Ja CE€ Y CBOJCTBY TYXHOIA y KpH-
BHYHUM CTBapHWMa I10jaBM He camo omtehenu, Beh n Ouio koju apyru rpahaHuH,
Ouia je moya3Ha Tayka 3a paszBajarbe KpUBHYHOT of rpaljaHckor moctynka. Haume,
rpaljaHcka CTBap ce TOHH CaMO aKO TO EIM HEMOCPEIHO 3aWHTEPECOBAaHO IHIIEC,
KpYMBHYHA CTBAap KaJ UMa TYXKHOIIa, a TyXuiar Moxe OuTH cBako (bejatosuh 2016,
79). Tykunail je TOKpETa0 KPUBUYHHU MOCTYIIAK U OHO je Iy’KaH Ja MOJHECe T0Ka3e
Kako OM JOKa3WBao OCHOBAHOCT TyXkOe, Ma je Tako Ha TYXKHOIy OO TepeT NOKa3H-
Bama, M 300T TOTA je IENIOKYITHA aKTUBHOCT TY>KHOIa Y KPUBUYHOM ITOCTYIIKY TIpe/-
cTaBJbana (yHKIN]y TOmemha. TyKuiall je onTyk0y H3HOCHO Ha TIIaBHOM IPETPECy,
a HaKOH KETOBOT M3JIarama ped Cy JOOHjaln ONTYKECH! U HeroB OpaHIIALL.

Hpyra cTpaHa, y OBaKO KOHIUIIHPAHOM KPUBHUYHOM IOCTYTIKY, TIOApa3yMeBa-
7a 61 00aBe3y ONTYKEHOT J1a Ce YIIYCTH y MOCTYIIaK ¥ OJrOBOPH J1a JIM TY KO0y cMaT-
pa OCHOBaHOM, Kao M MpaBo J1a ce Opanu. BakHO je HAaIOMEHYTH Ja Cy 00€ CTpaHe
Ouie paBHONpaBHE cTpaHke. Ha onTyxeHOM HHje OHO TepeT NMPHUKYIUbama U Tpy-
*Kama nokasa. Llto ce Tuue ynore cyna, oH je y ga3u Ioka3uBama 00 00jeKTHBHU
IaCHUBHM IIOCMATpad CIopa CTPAaHAaKa, jep Cy M TYXKHJIAIl ¥ Ty)KEHH He caMo Ipeasa-
rajgu Jokase, Beh cy caMu M HaBOAWJIM OBE Jl0Ka3e. JemuHa yHKIHMja cyaa Ouna je
yCMepeHa caMo Ka cyhemy H oriiefana ce y oIpKaBamy pela Y TOKY IOCTYIKa,
3aKOHUTOCTH M3BOl)era T0Ka3a M JIOHOLICHY Npecyie Ha OCHOBY W3BE/ICHHX J0Ka3a.
[Ipecyna, kao pazynTaT CIPOBEICHOT IOCTYIKA, MOIIa je ma Oyme ocyhyjyha wmmu
ocnobahajyha, a nonocuna ce sehunom rnacoa. Cyn Huje oOpasnarao cBojy OITy-
Ky, a JIOKa3e Ha OCHOBY KOjUX je OJUIYKY JOHOCHO, IIEHHO je IIPUMEHOM IPHHIIUIIA
CI1000THOT CYIHjCKOT yBepema. Takohe, mpecyaa je, OCUM y N3Y3eTHHM CITy4ajeBU-
Ma, HeoOOpHBa, OTHOCHO, HHjE C€ HH Hazupana MOTYhHOCT MpHMEHe HEKOT MPaBHOT
JieKa mpel JpyTUM, HE3aBUCHUM, APKaBHUM TEJIOM.
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Nmajyhu y Buny moOpojaHo, HEPETKO ce y JUTepaTypH HABOJAU Ja je aKy3a-
TOPCKH MOJIe] KPUBUYHOT TIOCTYIKa MMa0 BHCOK HHMBO CIMYHOCTH ca rpahanckum
MOCTYNKOM. Pasyior oBoMe M jecTe MITO je MpeIMETHH OKBUP HAcTao y BpeMe Kanaa
Cy ce CBaka IIpaBHJjia MoHallamka cMarpania npuatHuM aenuktoM (Krapac 2010). Ha
OCHOBY KapaKTepHCTHKa OBOT TUITA KPUBUYHOT MOCTYIIKA, MOXKE C€ 3aKJbYUHTH 1A j&
OH m3rpahieH Ha IPUHIMIIIMA OYyBama MpaBa M ci1000/aa rpahaHa Koju Ccy MpeoBIa-
JaBajiil HaJ TEHICHINjOM e(pUKACHOCTH KPUBUYHOT TOBCHA. 3aHUMIBUBO TyMadyeHhe
aKy3aTOPCKOT KOHIIETITa KPUBUYHOT MOCTYTIKA HAJIA3MMO M Y MHOCTPAaHUM MPaBHUM
enaboparjama (Peoples 2000, 122). Haume, nparehu UCTOPHjY CYICKUX MOCTYyIIa-
HBa, paHu O0MUIM yTBphUBama KpHUBHUIIE MOAPAa3yMEBallll Cy Tako3BaHHu booicju cyo
WK Mda3uje, KaKo je TO Ha3WBaHO Ha TepUTopHuju nanamme Cpouje u Lipue [ope.

[Ipunuano dhaopunHe uaeje moapasyMeBaie cy uieje y Kojuma Ou ONTYKEeHU
PYKOM MOpao M3BaIUTH YCHjaHO TBOXNe U3 KJbydalie Boje WiH mpehu 60CoHOT TIpe-
KO ykapeHe nozyiore. Tek YKOJIMKO OM My paHe 3aleiuie Y pOKy o HEKOJIHKO Ja-
Ha, oBO Om Omo mokas boxjer ymmmBa u boxje momohu, a mTo ce TymMa4miao Kao
IIoka3 HeBHHOCTH. CIIMYaH OKBHP MOApa3zyMeBao OM MOTyhHOCT cykoOJbeHUX CTpa-
Ha J1a UCTHHY JO0Kaxy y 60opOy. [Ipu Tome, ob6e cTpane umane cy MOryhHOCT na y
IBOOOjy M3abepy CBOje MpeACTaBHUKE KOju O ce OOpmiM 10 CMpTH. Alu, ¢ 003u-
POM Ha TO J1a ce cMarpaio 1a je boxja momoh yBek HakIOmeHa OHOME KO ce OopH 3a
UCTHHY, JbyId HUCY NPUAaBaIH BaXXHOCTH KO he ce Hahwm y ToM IBOOOjy, IITO je
MPOM3HUIIA3HIIO U3 CAMOT KOHIIETITA IbUXOBE MaTpujapXaiHe JOTHKE.

BpatuBmm ce Tymauemy aKky3aTOPCKOT MOCTYIKA, AaTH OKBHP MHTEPIIPETH-
pao ce ympaBo y KOHTEKCTY O0opOe cpemOBEeKOBHUX BUTE30Ba Mpea cyaoM. Mieja
cyhema kao 1B000ja, y K0joj ce NCTHHA JoKa3yje CHaroM opyja, 3ampaBo BulheHa je
Kao mpoxyxerak boxje mpomucnu. Tek W3HETH apryMEeHTH O KPUBHYHO]j CTBapH,
HHUCY OTyJa NocMaTpaHu caMmocTaiHo, Beh y mmpem koHTekcty boxkje mpasze.
OCBpHYBIIIH C€ HAMOCIETKY HA CABPEMEHH KOHIIENT KPUTHKE aKy3aTOPCKOT MOCTYII-
Ka, aytopu nonyT JopanueBuha (Jovancevi¢ 2012, 197) ynyhyjy Ha 6a3uyne mamb-
KaBOCTH MpeIMETHOT OkBHpa. J[ok ce mMmepaTHB yTBphUBama ancolyTHE HCTHHE
MOYKE TOCTABUTH Ka0 aKCHOM CYJCKe (YHKIIHje U KOHAUHE CBPXE, Y aKy3aTOPCKOM
MOCTYIIKY, TIPHHITAI UCTHHE MOKE OMTH W30CTaBJHCH WM JETUMHYHO 3aHEMAapeH.
Exnatanran mpumep OBOT OKBUpA IMPEICTaBIbajy Pa3IMYUTH WHCTHTYTH IMPEy3eTH
W3 aHTJIOCAKCOHCKOT TpaBa, MOMYT Cropa3yMa O MPH3HAKY KPHBHIE, & KOJUM Ce
MpPOIIECHE CTPaHKE, OJHOCHO TYXKWIIAIl H OCYMEbHYCHU/OKPUBJHCHHU, JIOTOBApajy O
MPaBHO] KBATU(PHUKAIIMjH KPUBUYHOT JIeja, T¢ Ka3HU Koja he y KOHAaYHOM OUTH H3-
peuena (Nikoli¢ 2006). [Ipemaa ¢popmanaHo mpolecHe CTpaHKe jecy jeJHaKe, aKy3a-
TOPCKH MOJIENT OBO Y MPAKTUYHOM HerHpa. Mako ce MeKnapaTuBHO CTpaHH oa0paHe
JI03BOJbABA CAMOCTAIHO MPUKYIUbAkE JJOKa3a, OBO 3alpaBo He 3HauW Ja he mpuky-
MJCHU MaTEpHjalld U YUCTHHY OUTH U3BEICHH HA TJIaBHOM TIpETpecy.

OcBpHYBIIH Ce Ha HALIMOHAHA peLIeHha CaapXKaHa Y 3aKOHUKY O KPUBUUHOM
nocmynky, MPETXOJHO je HAPOYUTO BUJJBHBO Y JIBA acleKkTa: 1) CErMEHT MPUKYII-
Jbarba JI0Kasza O] CTPaHEe OCYMIbHUYCHOT WM H-ETOBOT MPABHOT 3aCTYIHUKA 3aXTeBa
MPHCTaHAaK JIMIIA O] KOTa Ce OBH MaTepHjayii nmpubassbajy; 2) wianoMm 302 mpeameT-
HOT' M3BOpa, npeauha ce Ja ako OCyMIMYEHH M HEroB OpaHMial cMarpajy Aa je
noTpebHo mpeny3eTu oapeljeHy A0Ka3Hy pajmby, Mpeliokuiie jaBHOM TYXHOIY J1a
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UCTy Tpeay3Mme. Y TOM cilydajy, Hen30eXkHa je NMPUINYHO HETOBOJbHA CHUTYAIlH]ja.
Haume, oHaj xoju ce OpaHH, 3aXT€Ba OJf OHOT KOjU ONTYKYyje Ja MPeay3Me Pajby
KOja je CynpoTHa HHTepeCHMa ONTyX0e.

I/IHKBI/I3I/ITOpCKI/I KPUBUYHH MTOCTYyNMaAK

WMHKBU3UTOPCKN KPUBUYHH TOCTYTIAK C€ y TEOpHUjU oApel)yje i Kao UCTpaKHU
MOCTYTAK jep j€ BeroB HajJOMUHAHTHH]H JIc0 OWiia UCTpara, a MpeiIcTaBbao je MmoT-
MyHY CYNPOTHOCT aKy3aTOPCKOM KPHBHYHOM IOCTYNKY. JlaTh OKBUpP W3BOpHO je
HACTA0 HAa TeMeJbUMa CyJICKUX TpaloBa-ApiKkaBa Ha TEPUTOPHjH JaHallke Mranuje, a
y OKBHpY TIIpaBHE IIKoJIe TiiocaTtopa u moctriocaropa XIII Beka. Kacamje mpeyser
KpO3 pa3iH4yuTe MpaBHE aKTe, OBAj KOHLENT CE IIUPUO Y MPaBHO] Mpakcu Xab30yp-
ke MoHapxuje U ®paniycke npxkase. [IpeMaa je TEPMHUHONOIIKKA OBaj OKBHP BPJIO
CJIMYaH TIOCTYIKY IPKBEHE MHKBU3HUITH]E KOJU CE OJMIPABA0 TOKOM CPEIIET BeKa, a
KOjH je CBOjy (YHKIMjy HAIla0 Y KOHTEKCTY MPOTOHA jepeTHKa W BEIITHIIA, Bajba
HarJTacUTH Ja Ce OBU OKBUPH He cMejy Mmemaru. Mmak, xpumhancka Katonmuka
I[PKBA, Koja je Omia oBiantheHa fa CIipoBOJM KPUBUYHO TpaBocyhe y morieny Kpu-
BUYHMX JIeJla IPOTUB PEJIUTHje, AONMPHUHENA j€ HheroBoj ahupmaimju, jep je aKysa-
TOPCKH TIOCTyNaK cMmarpajia 0e3BpeIHHM a CaMUM THM M HENPUXBATIBHBHM. Tako
YCIOCTaBJhEeH MOCTYMAK KAaCHHUje je TPEHET W Ha CBETOBHE CYJIOBE M HA Taj HAYMH e
32)KHBEO.

CTpyKTypa MHKBU3UTOPCKOT KPWUBUYHOT TIOCTYIKAa CE OTJiela y HCTpasu U
cyhemy, ¢ THM Jia je TJIaBHA JIENIATHOCT OWiia 3aCHOBaHA Ha MCTPa3H, KOjy je BOJIUO
uctpakutesb. Mctpara je Ouiia mojae/beHa Ha JIBa Jieia: oty (TeHepaiHy) UCTpary
1 TToceOHy (CrmernujainHy) ucTpary. 3ampaBo, 0K je Y aKy3aTOPCKOM KOHIIEIITY OII-
Tyx0a Ouia Ha cTpaHM omTehieHOT, 0Baj KOHIICTIT MOPa3yMeBao je MOCTOjame Jap-
JKaBHOT TPEICTaBHUKA, CIYKOEHHKa, OJHOCHO MPO(EeCHOHATHOT CyAHje, a KOju je
uMao opnamiheme 12 Npecyau y KPUBHYHO] CTBAPH. Y WHKBU3UTOPCKOM MOCTYMKY
Cy CBe TpW TIpoliecHe (yHKIHje, JaKjie W OonTyx0a u oxbpaHa m cyheme, Ouie y
HaJIS)KHOCTH cyna. M3 Tora mpousmiasu ja je CyJa uMao HeleJbuBY (PYHKIHU]Y OI-
Tyk0e ¥ QyHKIH]jy ox0paHe, a MOCTYMAK je Cy I TTOKPETao IO CIY>KOEHO] Ay>KHOCTH.

IIITo ce TMYe UcTpare, KCTa ce Kao riaBHa (a3za KPUBUUHOT TOCTYIIKA JICNNIA
Ha OMINTY W oceOHY. Y OKBUPY OIIIIITE, WM KAKO Ce pyravrje Ha3uBaja, TeHepa-
HE McTpare, CIPOBOJIIIIO CE€ UCTIUTUBAKHE OCYMILHUCHOT, TP YEMY OH YOIIIITE HHje
3HAO IITa MYy C€ CTaBJhaJI0 Ha TepeT. TeK y OKBHUPY MOoceOHE, OJHOCHO CIIEIHjaTHe
HCTpare CTaBJbaAIO0 My CE JIO 3Haba 3a IITa Ce TEPETH, & HAPOUUTO j& OUII0 TOMUHAH-
THO W M3PaXKEHO HACTOjalbe¢ MCTPaKUTesha Ja OJl OKPHUBIHCHOT HOOHje NMPU3HAME
KOje ce cMaTpalio HajjauuM JToka3oM. J[o mpu3Hama UCTpaXKHTesb je Morao johu Ha
pa3IMunTe HAYMHE, & HAPOUMTO je OMia U3paxKeHa MPUMEHA TOPTYpe Koja ce HHje
cMmarpana 370ynorpeboM, Beh J03BOJBEHUM CpPEACTBOM. Y TOM KOHTEKCTY Balba
uctahu na je mana Muohentuje IV 1252. rogune Oynom Ad extirpanda no3BoIUO
yIoTpeOy Myuerha Y HHKBH3UTOPCKOM TOCTYIIKY, a ca IUJbeM YTBp)HBama HCTHHE
u 6op6Oe mpotuB jepecu (Breczko and Kornelius 2013, 85-101). [Topen o6aBe3e cyna
Jla BOJM HCTpary o ciyxk0eHoj OyX)HOCTU (ex officio), HeKe KapaKTepUCTUKE WH-
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KBHU3UTOPCKOI' MOCTYyINKa MOIpa3yMeBajy TajHOCT cyhema. Ilpu Tome, cBe wmTo je
WHKBUPEHT, K20 00jeKT KPUBUYHOT TOCTYIIKA H3PEKA0 TOKOM HCIUTHBAA, OJTHOCHO
Mydema OeIekKnIIo ce 0]l CTpaHe 3aIUCHUYApA.

Cyheme ce cnpoBomwiio mpea cyAckuM BeheM Koje je Cyauao U JIOHOCHIIO
Npecyy UCKJbYYMBO Ha OCHOBY CITHCA MPEJMETa M MPEICTABIANO je 3aBpIIHY (a3y
y K0joj ce moHocuia mpecyna. Cymcka mpecyna MoHeTa y MOCTYIIKY Y TOCTITYHOCTH
je Omia 3acHOBaHa Ha criucuMa jep je cyherme Ono 3aCHOBaHO Ha MPUHIUIY — quod
non est in actis non est in mundo - OHO 4era HeMa y crucuma, He nocroju. Cyn je
[EHHO JIOKa3e 0 CBOM CJIOOOJHOM CYIHjCKOM YBEpEHY allk je MOpao Ja MPUKYIH
npensuheny KonuduHy nokasa onpehenor kBammrera. llopen ocyhyjyhe m ocino-
Oabajyhe mpecyne, cya je Morao IOHETH U T3B. absolutio ab instantia — npecyny Ha
OCHOBY KOj€ OKPUBJHECHH OCTaje TOJI CYMH-OM.

Hamme, xako Ou ce orpaHnumiIa cyacka caMOBOJba, TOKOM BEKOBA, YBEJICHO je
MIPaBWJIIO Ja ce 06e3 MpHU3Hama OKPUBUIFEHOT WM CBEIOYEHA /1Ba OeCIipeKOpHa CBe-
JI0Ka, He Moxe noHeTH ocyhyjyha npecyna. Mctuna, y ycnoBuMa npuMeHe TOPType
TEIIKO je OWJIO OYEeKHMBATH J1a MHKBUPEHT Hehe Mpu3HaTH 1iTa My ce CTaBJba Ha Te-
pet. Tex, MOMEeHyTH MPUHIINII, CXOIHO KOME OKPHBJFEHH OCTaje MO CYMH-OM TO/I-
pa3yMeBao je 3ampaBo caMo NMPUBPEMEHY 00yCTaBy KPUBUYHOT MOCTYIIKA, 0€3 edek-
ta npaBocHaxxHocTH (Krapac 2010, 132) . M mopex cBUX JOHIMX CTpaHa, TO je OWO
JIeTajaH MOCTYIaK U3 KOTa Cy MPOMCTEKIIa CaBpeMeHa Havella JierainTeTa U OQuIu-
JETHCTH KPUBUYHOT TOEHa M OATOBOPHOCT CyAa 3a YTBPH)EHO YNH-EHUYHO CTambe.
Ha ocHOBY M3HETHX OCHOBHHX KapaKTEpUCTHKa OBOT' CHCTEMA, MOXKE C€ 3aKJbYUUTH
Jla je y MCTPaOKHOM CHUCTEMY KPHBHYHOT IOCTYIIKA TeHIEIMja e(QHKACHOCTH KpH-
BAYHOT TOMEHha NMalla MpeBary HaJl TeHISHIIMjOM O4yBama JHIHUX 10002 U mpa-
Ba rpaljaHa, MPHCYTHOM Yy aKy3aTOPCKOM CHUCTEMY KPWUBHYHOT MPOIIECHOT MpaBa
(bejaroBuh 2016, 71). YpaBo y TOM CMHCITY 1160 HHKBU3HUTOPCKH KOHLENT MPHUXBa-
Ta0 je KPUBUYHONPOIIECHY AWHAMUKY KOja Wie Ha INTETYy OKPUBJLEHOT. TajHOCT
npoiieca, IPUMEHA UCTPAKHUX METOJA KOje Cy MOTIYHO HENPUXBAT/HUBE U3 acIieK-
Ta XyMaHOCTH, HETOCTOjare MPaBHOT 3aCTYITHHKA OJHOCHO OpaHHOILA, HEKH Cy OJ
HajYemhuX KPUTHKA KOje Ce MOMUBY y MPeIMEeTHOM KOHTeKCTy. Mmak, ca Teopwu;j-
CKOT acIleKTa, MoceOHO HEeraTHBHUM ITOCTaBJbajla Ce MHTETPUCAHOCT AMCIIAPAaHTHUX,
nporecHux (QyHKIMja, YUME j€ JeIUHCTBEHO APXKABHO TEJIO OMUJIO OHO U KOje TYXKH H
OHO Koju mpecyhyje.

CaBpeMeHn KPUBUYHHU IMMOCTyMaK

CaBpeMeHH KPUBUYHH TIOCTYINAK, KOJH CE Yy JINTEPAaTypu 4eCcTO O3HAa4yaBa M
Kao MEIIOBUTH KPUBHYIHH IOCTYIAK, HACTAO je¢ Ka0 KOMOWHAIW]a ONTYXHUX WU HC-
TpaXXHHX eneMeHara. Pa3Bujajyhm ce moj yTumajeM NpOCBETHTEHCTBA, OJHOCHO
KacHHje IIKOoJIe TTPUPOTHOT MPaBa, 0Baj KOHCTPYKT JA00Hja CBOje oOpuce Kpo3 Imode-
paJHe W COLMOICHXOJIOMIKE KPUTHKE PA3IMYMTHX MHCIHONa, nmomyT Bonrepa n
bekapuje. Hakon ®panmycke Oypikoacke peBONYLHUje WHKBU3UTOPCKH MOCTYIAK
BUILIE HUje OMO MpuMepeH HOBOM 100y, a ¢ Apyre cTpaHe, Huje 0uo Moryh Hu moB-
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paTak Ha aKy3aTOPCKM KpUBHYHH IocTynak. Tako je pememe HaljeHO ycrmocTaBiba-
HBEM MEIIOBUTOT, CABPEMEHOT, KPUBUYHOT IIOCTYIIKA.

[Iparehn mompuuoce Kpanma (Krapac 2010, 20), dbpaHIycko 3aKOHOJaBCTBO
je HakoH 1789. roauHe ycBOjUIO OCHOBHE MIPHHIMIIE SHIVIECKOT Ka3HEHOT IMOCTYTIKA.
[Toctojame cyhema mpe MOPOTOM M OllEHA J0Ka3a, CXOMHO CIOOOJHOM CYICKOM
yBepemy, HEKU Cy oJ] Oa3WIHMX MPUHITHIIA OBE paBHHU. Mmak, yBohemeMm 3akoHa o
kpuBuuHOj uctpasu (Code d' instruction criminelle) KOju je CTyIHO Ha CHary 3a
Bpeme HamonieoHoBe BianaBuHe, aKy3aTOpPCKM KPUBUYHH MOCTYIAK OMBa H3MEHCH
U JIOMYHCH, YAME HACTaje HOBH, MHTCTPATHBHH, TAKO3BAHH MEIIOBUTH THI KPH-
BUYHOT TIocTynka. OCHOBHA KapaKTEPUCTHKA CABPEMEHOT KPUBUYHOT MOCTYIIKA j& Y
TOME IITO j€ TO OINTY>KHO PACIpPaBHH KPUBUYHU TOCTYIIAK, jep CY Y HEMY HajBHIIC
JIOIILIA IO U3paxkaja Havesa ONTyX0e U paBHOMPABHOCTH. 34 0Baj KPUBUYHH MOCTY-
MaK je KapaKTEPUCTHYHO TO IITO y CBOjOj CTPYKTYpH MMa JBa OCHOBHA Jieia W TO:
MPeTXoaHH (MPUIIPEMHH) MTOCTYNaK ¥ TJIAaBHU MOCTyMaK. MHUIMjaTUBY 3a TOKpeTa-
e KPUBHUOT MOCTYMKA Jaje IPXKABHU OPraH — jaBHH TYXHJIAIl U TO TIO CIYKOCHO)]
JIYKHOCTH.

Y mpunpeMHOM ITOCTYIIKY MPEAYy3UMajy ce padme Koje uMajy 3a IuJb pasja-
IIBCHEe KPUBUYHE CTBApH 10 OHOI CTEleHa BepoBaTHohe KOju je moTpedaH na Ou
JaBHU TYXKWJIall MOTa0 JOHETH UCIPaBHY OJJIYKY 3a JaJbH TOK IMOCTYIKA. | TaBHUM
KPHUBUYHHUM MOCTYIIKOM PYKOBOJH CYJ Y 300pHOM I MHOKOCHOM cacTtaBy. HakoH
CTIPOBEJICHUX TPUIPEMa, OJIpKaBa ce TIaBHHU MpeTpec, Tle ce YTBphyjy cBe mpaBHO
pEIICBaHTHE YMHH-CHHIIC M OKOJIHOCTH KOje Cy O] 3Hauaja 3a pa3jallllbehe KPUBHYHE
cTBapu. HakoH oJp»aHOT ITaBHOT MpeTpeca CyJ JOHOCH OJIYKY Ha HEjaBHO] Cejl-
HUTIA BehameM U TiacameM. Y MEIMOBHUTOM MOCTYIKY (pyHKIHje onTyx0e, ogdpane
u cyheme Cy 0lIBOjeHE W HHXOBO BPIICHKE MOBEpaBa ce MoceOHUM cyOjektuma. Y
OBOM THITy KPHBHYHOT TOCTYNKAa MPUMEHYje €€ MHOIITBO KPHUBHYHOIPOIIECHUX
Hauena, Mel)y Kojuma cy U Hauello paBHOMPABHOCTH, UCTHHE, JABHOCTH, YCMEHOCTH,
HEMOCPETHOCTH U ApP. Y OBOM CHCTEMY KPUBHYHOT IOCTYIKa HACTOJHU CE Ja Ce, IITO
je Moryhe Buine, yckiaae aBe MeljyCOOHO ompevHe TeHJACHIUje: e(hPUKaCHOCT KpH-
BHUYHOT MOCTYNKA M OYyBamke M 3alITHTA JUYHHUX MpaBa U cioboma rpaljaHa, mro
HUje OMO CITyYaj Y aKy3aTOPCKOM M MHKBH3UTOPCKOM KpHUBHYHOM TocTymky (beja-
touh 2016, 73). [lopen noceOHe Ip:kaBHE WHCTAHIIE KOja 00aBsba (QYHKIIH]Y FOHE-
Hha NMOYMHUTEJba KPUBUYHUX Jiena (ex officio), MEeIIOBUTH KPUBHYHH TOCTYIAK M03-
Haje U PYHKITH]y UCTPAXKHOT CYAHje, Kao M CyIHje Ha TTIaBHOj pacupaBh. Tek (hyHK-
[Mja cyuje oBze Moapa3yMeBa U MHIIMjaTUBY MPHUKYIIJbamkha J0Ka3a U NCTPAXKHBAHa
CBUX PCJICBAHTHUX YNH-CHUIIA, KOje Mmory outun on 3Ha11aja 3a KpUBUYHY CTBap.

Takohe, mel)y HekuM ocoOeHOCTHMA, BaJba HAIIOMEHYTH H TO Jia TEPET J0Ka-
3MBama HUje HAa ONTYKEHOM. 3alpaBo, OH cajia HeMa MpaBHy 00aBe3y Ja oJroBapa
Ha MUTama CyJa, OJHOCHO Jia Jla UCKa3 Mo HeKoj cTBapH. Tek ykomuko cyxa Hahe na
HeMa JIOBOJBHO JI0Ka3a, KOjH HEABOCMHUCIICHO yIyhyjy Ha KpUBHIY, ToHehe ce oclo-
Oahajyha npecyna. Baxxno Haueno y oBoM CMHCITy Koje Basba uctahu jecre ,,in dubio
pro reo”, a Koje IPaKTUIHO 3HAYH Ja Y CIIy4ajy MOCTOjamka CyMmbe Tpeda MpecyIuTH
y KopucT okpuBJseHOT (Jlazun 1985, 89). Ocum unmeHUIIEC 12 MEIIOBUTH KPUBUYHH
MOCTYyNaK, y 3Ha4ajHOM BOJM BHUIIIC payyHa O MpaBUMa U IOJIOXKA]y OKPUBJHCHOT,
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OBaj THUII MOCTYIIKA je U jaBaH, a IITO CBAKAKO JOMPUHOCH TPAHCIAPEHTHOCTH M 00-
JEKTUBHOCTH ITOCTYTIambhAa.

3ak/bydak

Wneja oBor ncTpaxkuBama je Mperiiel] aky3aTopcKor, MHKBU3UTOPCKOT M CaB-
pPEMEHOT KPUBUYHOT IOCTYIKa KPO3 pa3Boj KPUBHYHOT MPOLECHOT TpaBa, CTora je
OBO HMCTpaXKHBaFk-¢ U KOHITUIIMPAHO Y TPH KJbYUHE IeNnHe. Meja koja je HaBena Ha
crnipoBoljeHe o0Opajie oBe TeMaTHKE MPOM3MIA3U O/ TOTa Ja CBAKO pa3MaTpare pas-
BOja MMPaBHUX WHCTUTYTA MOCPEIHO yKa3yje Ha pa3Boj YOBEKOBE MHUCIHU U HJEje Koja
Ce OJIHOCU Ha HETrOBY 3allITUTY Ha JUPEKTAH WK HA WHAUpPEKTaH HaunH. O] HHUIM-
JaTHUX MarwjCK{ 3aCHOBAaHMX KOHIICTIIIH]ja, TPEKO WHKBHU3UIIMjE W TOPTYpe Kao Jje-
TUTUMHOT MeXaHU3Ma yTBpuBama ,,ipaBe” HCTHHE, 3aIUTUTA NPaBa 1 MPaBUYHOCTU
MIOCTaBHJIA j€ CBE CTPOXKH 3aXTEB YCIOCTaBJbambha MpaBuiia KpUBHYHOT MpoIieca.

AKy3aTOpPCKM KPUBHYHH TOCTYIAK C€ y TEOpHju onpeljyje M Kao ONTYyKHH
KPUBHYHH MMOCTYIIAK jep ce 3aCHUBA Ha aKy3aTOPCKOM, OJJHOCHO OITYXKHOM Hadeny.
Hcropujcku mocMaTpaHo, TO je HAjCTapHjd CHCTEM KPUBHYHOT IOCTYNKa KOjH je
0no mpucyTaH jom y Bpeme poOOBIacHUYKE Ap)KaBe U paHor ¢eynanusma. MHKBH-
3UTOPCKU KPUBHYHHU MOCTYMAK c€ y Teopuju onapeljyje U Kao MCTPaKHU MOCTYMAK
jep je HmeroB HajAOMUHAHTHHjU JIe0 OMIIa UCTpara, a IpeICTaBsbao je MOTIYHY CyI-
POTHOCT aKy3aTOPCKOM KPHBHYHOM MOCTYNKY. /laTh OKBHp M3BOPHO je HACTao Ha
TeMeJbUMa CYACKUX IrpajioBa-apiKaBa Ha TEPUTOPUjU JaHallmbe MTanuje, a y OKBUPY
IpaBHE MIKOJIe Tiiocaropa u moctriiocatopa XIII Beka. KacHuje mpeyser kpo3 pas-
JIMYUTE TPaBHE aKTe, OBaj KOHIENT C€ IMPHO Y MPaBHOj mpakcu Xa030ypIike Mo-
Hapxuje 1 DpaHIrycke apxKase.

CaBpeMeHH KPUBHYHH TOCTYIAK, KOjU C€ Y JIMTepaTypu 4ecTO O3HauyaBa U
Ka0 MCIIOBUTU KPUBUYHHU MOCTYIAK, HACTAO je Ka0 KOMOWHAIM]ja ONTYXHUX U HC-
TpaXXHHX eneMeHara. PasBujajyhm ce moj yTuiajeM NpPOCBETHTEIHCTBA, OJHOCHO
KaCHHje IIKOJIe IPUPOTHOT MPaBa, 0Baj KOHCTPYKT J00Hja CBOje oOpuce Kpo3 mode-
pajHe W COIMOTICUXOJIONIKE KPHUTHUKE Pa3MYUTHX MHCIHOIA, momyT Bonrtepa u
Bekapuje. Hakon ®panirycke Oyprkoacke pPEBOJYIH]je HHKBH3UTOPCKH ITOCTYTAK
BHUIIIE HUje OMO MpUMEpPEH HOBOM J100y, a ¢ Ipyre CTpaHe, HUje O0Mo Moryh HU MOB-
partak Ha aKy3aTOPCKU KPUBHYHU MOCTYIAK.

Tako je pememe HaljeHO YCMOCTaB/bAHEM MEIIOBUTOT, CaBPEMEHOT, KpH-
BUYHOT TOCTynKa. M3 cBera M3HETOT MOXe ce BHJCTH TypOyJeHTHH MyT pa3Boja U
TeKyhuxX W3MeHa KpUBUYHOT IPOIICCHOT IMPaBa, 3aBHCHO je OJ HAYYHUX, EKOHOM-
CKMX W JIPYIITBEHONONUTHYKUX aTpuOyTa apymrsa. Ctojehu y Be3u ca craBoBHMa
BIanajyhe kiace, mo nmuramy OopOe MPOTHB KPUMHUHAIUTETA, OBa] OKBHP HOCHO je
HEPETKO yCIOBE JMCKPUMUHATHBHOCTH W 3aIITHTE MHTEpEca MOBIAMNCHUX MarbH-
Ha. OBO HCTpaXXHBamE ce OBJE HE 3aBpIlaBa Beh ocTaBba MpOCTOp 3a AOAATHO Pa3-
MaTpame OBe poOIeMaTHKe ca MO3UTUBHOMPABHOT aCIIEKTa.
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inquisition and torture as a legitimate mechanism for establishing the “true” truth,
the protection of rights and justice has placed an increasingly stringent requirement
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procedural law can be clearly seen through three major systems: accusatory, inquisi-
torial and modern criminal proceedings. This research will review these systems
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quisitorial concept emphasizes the effectiveness of combating crime. Modern crimi-
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ing the aforementioned legal concepts based on different principles of basic proce-
dural principles that have an impact on basic procedural functions. The time of their
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Introduction

The history of legal institutions is in fact an overview of the evolution of hu-
manity. Starting from the initial communities, all the way to modern society, the
social response to crime was aimed to ensure the security of the society and to pro-
tect its highest values (Jovanovi¢, 2015, 35). Developing from initial superstition
based conceptions, through the Inquisition and torture as a legitimate mechanism for
establishing the “real” truth, the protection of rights and justice has made an increas-
ingly strict demand for the establishment of the rules of criminal procedure. In that
sense, criminal procedural law was formed as a basis for legal security, both on the
side of the state and the injured parties and on the side of the suspect, indicted or
finally convicted.

Defining criminal procedural law as “a set of legal regulations that determine
procedural actions, their form and intrinsic value and determine procedural subjects
as performers of those actions and their legal position” (Vasiljevi¢, 1981), this
framework seeks to provide a level of legal certainty that guarantees that no innocent
person will be convicted. In other words, the legality and fairness of the application
of criminal substantive law is ensured, with the consequent imposition of the appro-
priate sanction provided by the criminal law (Skuli¢, 2014). The turbulent path of
development and current changes in criminal procedural law have always depended
on the scientific, economic and socio-political attributes of society. Positioned in
relation to the ideas of the ruling class on the fight against crime, this framework
often carried the conditions of discrimination and protection of the interests of privi-
leged minorities.

With the humanization of society and the establishment of international legal
standards in legal proceedings, legal process segments were especially emphasized.
If we add to this the practical needs of the fight against crime and the increasingly
pronounced demands for the efficiency of criminal prosecution, the establishment of
a stable system of criminal substantial and criminal procedure law has been estab-
lished as an imperative at the national and international level. The historical devel-
opment of criminal procedural law can be clearly seen through three major systems
(Skuli¢, 2013, 176-234). These are: accusatory, inquisitorial and modern criminal
proceedings. The first framework is characterized by the dominance of the idea of
protecting freedoms and human rights, while the inquisitorial conception emphasizes
the effectiveness of crime prevention. Finally, modern criminal procedure is born as
an attempt to establish a harmonious relationship between the solution of accusatory
and inquisitorial criminal procedure.

Elaborating on the subject framework, Brki¢ (Brki¢, 2013) points out that the
distinction between these legal concepts is based on different principles of basic
procedural principles that affect the basic procedural functions. At the same time,
the time of their intersection is very difficult to determine. The reason for that is
based on the fact that in practice, these concepts, conditionally speaking, are most
often expressed in mixed forms. Thus, in the transitional phases, the new elements
began to suppress the old ones, so we can only talk about the dominance of one of
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the types, rather than of its pure rule. Referring to the national history, it is worth
noting that more than half a century ago, the legal system in the SFRY was recog-
nized as a mixture of accusatory and inquisitorial elements. Thus, Bayer, in the late
1960s, points to a more intense influence of accusatory components, measuring them
on an equal footing with the inquisitorial foundations of the criminal proceedings
(Bayer, 1968, 111-126). A similar observation was finally made by Skuli¢ (Skuli¢,
2011, 54-75). The aforementioned author points out wrong simplifications and
equalizations according to which the continental - European system is marked as
inquisitorial, and Anglo - Saxon as accusatory. In the same context, Skuli¢ points
out that both systems are not actually of an exclusive or pure type, but in certain
segments take over parts of the legal tradition and practice of one another.

Finally, with the aim of a comprehensive review, domestic criminal law sour-
ces also represent various attempts to conceptualize criminal proceedings. Thus,
Ignjatovi¢ (Ignjatovi¢, 2007, 21) explains that this term means “the course of reali-
zation of the subject of criminal procedural law, regulated by law, provided by law
and regulated by the activity of criminal procedural subjects.” A somewhat more
complete definition is offered by Brki¢, which, by the given definition, implies “a
legal relationship that arises between procedural subjects (court and parties), regard-
ing the request for discussing a criminal matter, which presupposes a certain degree
of suspicion that a crime has been committed, as a perquisite for the process, that
consists of the exercise of their rights and obligations (procedural functions), with
the aim of proper application of criminal law, and ultimately to protect society from
crime” (Ignjatovi¢, 2007, 21). Nevertheless, the importance of criminal procedural
law and legal criminal procedure is perhaps best expressed in Roxin's (Roxin and
Schiinemann, 1998, 1-2) explanation that: “Substantive criminal law, whose basic
rules are contained in the Criminal Code, establishes the characteristics of criminal
acts, and threatens the legal consequences associated with the committing a crime.
In order for these norms to be able to fulfill their function of creating elementary
preconditions for the peaceful coexistence of people, they must not, in the case cri-
me, exist only on paper. First of all, a legally regulated procedure is needed, by me-
ans of which the existence of a criminal act can be established, that could at the sa-
me time enable the implementation of the legally prescribed sanction. In doing so,
such “legally regulated” procedure can be understood as three aspects: its provisions
must be formulated in such a way as to adequately support the substantive criminal
law so it could be enforced; they must at the same time establish the limits of the
right of the criminal justice authorities to infringe on the protected freedoms of indi-
viduals; and they must, finally, create the possibility for a final decision to re-
establish the disturbed legal peace. ”

Accusatory Criminal Proceedings

In theory, the accusatory criminal procedure is also defined as an indictment
criminal procedure because it is based on the accusatory or indictment principles.
Historically, it is the oldest system of criminal procedure that was present in the time
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of slavery and early feudalism (Pivi¢, 2011, 24-39). It is development viewed from
historical perspectives shows that one of its basic features was a distinct class char-
acter, which was reflected in the disenfranchisement of slaves who were punished by
slave owners without a procedure, while, on the other hand, the procedure was con-
ducted only against slave owners. The accusatory criminal procedure introduced the
division of basic procedural functions into special procedural subjects. Thus, in the
criminal procedure, the prosecutor, the defendant, and the court were defined as
separate procedural subjects. The accusatory criminal procedure was a dispute be-
tween two equal parties - the prosecutor and the defendant, before the court, as an
independent and impartial body, which had the obligation to resolve the dispute.

The manner of initiating the procedure and its duration depended on the pro-
secutor. Primarily, only the injured party could appear as a prosecutor, and only
later, with the development of social consciousness, any citizen could submit the so-
called actio popularis. Allowing the possibility for not only the injured party but
also any other citizen to appear as a prosecutor in criminal matters, was the starting
point for separating criminal from civil proceedings. The primary distinction was
that a civil matter is prosecuted only if the directly interested person wishes so, a
criminal matter when there is a prosecutor, and the prosecutor could be anyone (Be-
jatovi¢, 2016, 79). The prosecutor initiated criminal proceedings and was obliged to
submit evidence in order to prove the merits of the lawsuit, so the burden of proof
was on the prosecutor, and therefore the entire activity of the prosecutor in the cri-
minal proceedings represents the function of prosecution. The prosecutor presented
the accusation at the main trial, and after his presentation, the defendant and his
defense counsel were given the floor.

The other party, the defendant, in such a criminal procedure, would implicitly
have the obligation to enter the procedure and answer whether he considers the law-
suit to be grounded, as well as have the right to defend himself. It is important to
note that both sides were equal parties before the court. The defendant didn’t have
the burden of gathering and providing evidence.

As for the role of the court, it was an objective passive observer of the dispute
between the parties in the evidentiary phase, because both the prosecutor and the
defendant not only proposed evidence but also provided these pieces of evidence
themselves. The only function of the court was directed towards the trial and was
reflected in maintaining the order during the proceedings, the legality of the presen-
tation of evidence, and passing a verdict based on the presented evidence. The ver-
dict, as a result of the conducted procedure, could be conviction or acquittal and was
passed by a majority of votes. The court did not explain its decision and assessed the
evidence based on which it made its decision by applying the principle of a free
judicial conviction. Also, the verdict was, except in exceptional cases, final. There
was no possibility of applying a legal remedy before another, independent, state
body.

Having in mind the above-mentioned, it is often stated in the literature that the
accusatory model of criminal procedure had a high level of similarity with the civil
procedure. The reason for this is that the framework in question arose at a time when
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all rules of conduct were considered a private offense (Krapac, 2010). Based on the
characteristics of this type of criminal procedure, it can be concluded that it was
built on the principles of preserving the rights and freedoms of citizens that pre-
vailed over the tendency of effective prosecution. We can also find an interesting
interpretation of the accusatory concept of criminal procedure in foreign legal elabo-
rations (Peoples, 2000, 122). Following the history of court proceedings, the early
forms of determining guilt included the so-called court of God or mazije, as it was
called on the territory of today's Serbia and Montenegro.

Some of the more colorful ideas included ideas in which the accused would
have to take a red-hot iron out of boiling water with his hands or cross barefoot over
a hot surface. Only if his wounds healed within a few days would this be proof of
God's influence and God's help, which was interpreted as proof of innocence. A
similar framework would imply the possibility of the conflicting parties to prove the
truth in a duel. At the same time, both sides had the opportunity to choose their rep-
resentatives in the duel who would fight to the death. Since it was considered that
God's help was always in favor of the one who fights for the truth, people did not
attach importance to who would be in that duel, which stemmed from the very con-
cept of their patriarchal logic. Returning to the interpretation of the accusatory pro-
cedure, the given framework was interpreted precisely in the context of the kind of
battle of medieval knights, only this time before the court. The idea of a trial as a
duel, in which the truth is proved by the force and weapons, was actually seen as an
extension of God's providence. The arguments presented in the criminal proceedings
were not viewed independently but in the broader context of God's justice.

Referring finally to the modern concept of critique of the accusatory proce-
dure, authors like Jovancevi¢ (Jovancéevi¢, 2010, 191-210) point to the basic short-
comings of this framework. While the imperative of establishing absolute truth may
be set as an axiom of the judicial function and ultimate purpose, in accusatory pro-
ceedings, the principle of truth may be omitted or partially ignored. A striking ex-
ample of this framework is the various institutes taken over from Anglo-Saxon law,
such as the plea agreement, by which the parties in the criminal proceedings, the
prosecutor and the suspect/defendant, agree on the legal qualification of the crime
and the sentence that will ultimately be imposed (Nikoli¢, 2006). Although formally
the procedural parties are equal, the accusatory model practically doesn’t allow
equality. Although declaratively, the defense side is allowed to gather evidence on
its own, this does not mean that the collected materials will indeed be presented at
the main trial.

Referring to the national solutions contained in the Criminal Procedure Code,
the above is particularly visible in two aspects: 1) the segment of gathering evidence
by the defendant or his legal representative requires the consent of the person from
whom these materials are to be obtained; 2) Article 302 of the law in question stipu-
lates that if the defendant and his defense counsel deem it necessary to take certain
evidentiary action, they will refer to the public prosecutor to take it. In that case, a
rather unfavorable situation is inevitable. The one defending himself demands from
the one accusing him to take an action contrary to the interests of the prosecution.
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Inquisitorial Criminal Proceedings

In theory, the inquisitory criminal procedure is also defined as an investigative
procedure because its most dominant part was the investigation, and it was the com-
plete opposite of the accusatory criminal procedure. The given framework was cre-
ated on the foundations of judicial city-states on the territory of today's Italy, and
within the legal school of glossators and post-glossators of the 13th century. Later
taken through various legal acts, this concept spread in the legal practice of the Hab-
sburg Monarchy and the French state. Although terminologically this framework is
very similar to the procedure of the church inquisition that took place during the
Middle Ages, and which found its function in the context of the persecution of here-
tics and witches, it should be emphasized that these frameworks must not be con-
fused. However, the Christian Catholic Church, which was authorized to administer
criminal justice about crimes against religion, contributed to its affirmation, because
it considered the accusatory procedure worthless and therefore unacceptable. This
procedure established by the Church was later transferred to the secular courts and
thus came to life.

The structure of the inquisitorial criminal procedure is reflected in the investi-
gation and trial, with the main activity being based on the investigation conducted
by the investigator. The investigation was divided into two parts: a general investi-
gation and a special investigation. While in the accusatory concept, the prosecution
was on the side of the injured party, this concept implied the existence of a state
representative, official, or professional judge, who had the authority to decide in a
criminal matter.

In the inquisitorial proceedings, all three procedural functions, the prosecu-
tion, the defense, and the trial, are within the jurisdiction of the court. It follows that
the court had the indivisible function of the prosecution and the function of the de-
fense, and the procedure was initiated by the court ex officio.

As for the investigation, it was divided into general and special as the main
phase of the criminal procedure. As part of the general investigation, the suspect was
questioned, and he did not know at all what he was being charged with. It was only
within the framework of a special investigation that he was informed of what he was
charged with, and the investigator's effort to obtain a confession from the defendant,
which was considered the strongest evidence, was especially dominant and pro-
nounced. The investigator was able to obtain a confession in various ways, and in
particular, the use of torture was expressed, which was not considered an abuse, but
a permissible means to an end. In this context, it should be noted that Pope Innocent
IV in 1252, with the bull Ad extirpanda, allowed the use of torture in inquisitorial
proceedings, intending to establish the truth and combat heresy (Breczko and Korne-
lius, 2013, 85-101). In addition to the court's obligation to conduct an ex officio
investigation, some characteristics of the inquisitorial procedure imply the secrecy of
the trial. At the same time, everything that the defendant, as the object of the crimi-
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nal procedure, said during the interrogation, or torture, was recorded by the court
reporter.

The trial was conducted before a court council that tried and rendered a ver-
dict solely based on the case file which, also, represented the final stage of the proc-
ess in which the verdict was rendered. The court verdict rendered in the proceedings
was completely based on the case files, because the trial was based on the principle -
quod non est in actis non est in mundo - what is not in the documents, does not exist.
The court evaluated the evidence according to its free judicial conviction, but it had
to collect a certain amount of evidence of a certain quality. In addition to the convic-
tion and acquittal, the court could also pass the so-called absolutio ab instantia - a
judgment based on which the defendant remains under suspicion.

To limit judicial arbitrariness, over the centuries, a rule has been introduced
that without the confession of the accused or the testimony of two impeccable wit-
nesses, a conviction cannot be passed. Truth be told, under torture, it was difficult to
expect that the defendant would not admit his guilt. However, the mentioned princi-
ple, according to which the defendant remains under suspicion, actually meant only
a temporary suspension of the criminal proceedings, without a final verdict (Krapac,
2010). Despite all of its shortcomings, it was a legal procedure from which the mod-
ern principles of legality and formality of criminal prosecution and the responsibility
of the court for the established factual situation arose. Based on the presented basic
characteristics of this system, it can be concluded that in the inquisitorial system of
criminal procedure the tendency of efficiency of criminal prosecution prevailed over
the tendency to preserve personal freedoms and rights of citizens, present in the
accusatory system of criminal procedural law (Bejatovi¢, 2016, 71). Precisely in that
sense, the entire inquisitorial concept accepted the criminal procedural dynamics that
were to the detriment of the defendant. The secrecy of the process, the application of
investigative methods that are completely unacceptable from the aspect of humanity,
the absence of a legal representative or defense counsel, are some of the most com-
mon criticisms mentioned in this context. However, from the theoretical aspect, the
integration of two sides of procedural functions was especially negative, which
made the single state body the one that conducts the investigation and the one that
reaches a verdict.

Modern Criminal Proceedings

Contemporary criminal procedure, which is often referred to in the literature
as mixed criminal procedure, arose as a combination of the inquisitorial and accusa-
tory elements. Developing under the influence of the Enlightenment faze, and the
later influence of the school of natural law, this construct gained its outlines through
liberal and socio-psychological critiques of various thinkers, such as Voltaire and
Beccaria.

After the French bourgeois revolution, the inquisitorial procedure was no lon-
ger appropriate for the new age, and on the other hand, it was not possible to return
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to accusatory criminal procedure. Thus, the solution was found by establishing a
mixed, modern, criminal procedure.

Following Krapac's (Krapac, 2010, 20) contributions, French legislation adop-
ted the basic principles of English criminal procedure after 1789. The existence of a
jury trial and the evaluation of evidence, under free judicial conviction, are some of
the basic principles of this procedural construct. However, with the introduction of
the Code d 'instruction criminelle, which came into force during Napoleon's reign,
the accusatory criminal procedure was amended, creating a new, integrative, so-
called mixed type of criminal procedure. The basic characteristic of modern criminal
procedure is that it is an investigative and disputative criminal procedure because the
principles of prosecution and equality are most pronounced in it. This criminal pro-
cedure is characterized by the fact that it has two basic parts in its structure: the pre-
vious (preparatory) procedure and the main procedure. The initiative for starting
criminal proceedings is given by the state body - the public prosecutor, ex officio.

In the preparatory procedure, actions are taken to clarify the criminal matter to
the degree of probability that is necessary for the public prosecutor to be able to
make the correct decision for the further course of the procedure. The main criminal
proceedings are conducted by a court in a council or a single judge. After the prepa-
rations, the main trial is held, where all legally relevant facts and circumstances that
are important for clarifying the criminal matter are determined. After the main trial,
the court decides in a closed session by deliberation and voting. In a mixed proce-
dure, the functions of the prosecution, the defense, and the trial are separated and
their performance is entrusted to different entities. In this type of criminal procedure,
many principles of criminal procedure are applied, among which is the principle of
equality, truth, publicity, verbalism, immediacy, etc. In this system of criminal pro-
cedure, the aim is to equalize, as much as possible, two mutually contradictory ten-
dencies: efficiency of criminal procedure and preservation and protection of per-
sonal rights and freedoms of citizens, which was not the case in accusatory and in-
quisitorial criminal proceedings (Bejatovi¢, 2016, 73). In addition to the special state
instance that performs the function of prosecuting perpetrators of criminal acts (ex
officio), the mixed criminal procedure also knows the function of the investigating
judge, as well as the separate judge at the main hearing. This time the function of a
judge implies the initiative of gathering evidence and investigating all relevant facts,
which may be relevant to the criminal matter.

Also, among some peculiarities, it should be noted that the burden of proof is
not on the accused. In fact, he now has no legal obligation to answer court questions,
that is, to testify on the matter at hand. Only if the court finds that there is not eno-
ugh evidence, which unequivocally points to guilt, will a verdict of acquittal be pas-
sed. An important principle in this sense that should be emphasized is “in dubio pro
reo”, which practically means that in case of doubt, it should be ruled in the defen-
dant's favor (Lazin, 1985, 89). Apart from the fact that mixed criminal proceedings,
in a significant way, take more into account the rights and position of the accused,
this type of procedure is also public, which certainly contributes to the transparency
and objectivity of the proceedings.
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Conclusion

The idea of this research is to review accusatory, inquisitorial, and modern
criminal procedure through the development of criminal procedural law, because of
that this research is conceived in three key parts. The idea that led to the research of
this topic stems from the fact that any consideration of the development of legal
institutes indirectly indicates the development of human thought and ideas related to
its protection directly or indirectly. From the initial superstition based conceptions,
through the Inquisition and torture as a legitimate mechanism for establishing the
“real” truth, the protection of rights and justice has set an increasingly strict demand
for the establishment of rules of criminal procedure.

In theory, the accusatory criminal procedure is also defined as an indictment
criminal procedure because it is based on the accusatory or indictment principles.
Historically, it is the oldest system of criminal procedure that was present in the time
of slavery and early feudalism. In theory, the inquisitorial criminal procedure is also
defined as an investigative procedure because its most dominant part was the inves-
tigation, and it was the complete opposite of the accusatory criminal procedure. The
given framework was created on the foundations of judicial city-states on the terri-
tory of today's Italy, and within the legal school of glossators and post-glossators of
the 13th century. Later taken through various legal acts, this concept spread in the
legal practice of the Habsburg Monarchy and the French state.

Contemporary criminal procedure, which is often referred to in the literature
as mixed criminal procedure, arose as a combination of the inquisitorial and accusa-
tory elements. Developing under the influence of the Enlightenment faze, and the
later influence of the school of natural law, this construct gained its outlines through
liberal and socio-psychological critiques of various thinkers, such as Voltaire and
Beccaria. After the French bourgeois revolution, the inquisitorial procedure was no
longer appropriate for the new age, and on the other hand, it was not possible to
return to accusatory criminal procedure. Thus, the solution was found by establish-
ing a mixed, modern, criminal procedure.

From all of the above-mentioned, one can see the turbulent path of develop-
ment and current changes in criminal procedural law, which depended on the scien-
tific, economic, and socio-political attributes of the society. Standing in relation to
the prevailing thoughts of the ruling class, regarding the fight against crime, this
framework often carried the conditions of discrimination and protection of the inter-
ests of privileged minorities. This research does not end here but leaves room for
further consideration of this issue from a current legal standpoint.
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