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OIMEPABAIBE KA3HE 3A
KPUBUYHA JAEJIA'Y CTULHAJY

Caxcemax: Tlpouiec onMepaBama KaszHe TOJpa3yMeBa HWHAWBUIAYATU3AIH]Y
OJTHOCHO TmpuiarohaBame BpPCTE U Mepe KasHe KPHUBUYHOM JIEy H HETOBOM
yunnuolny. Ha Taj HauuMH ce HajOObe OCTBapyje CBpXa KPUBHUHOT MpaBa Koja ce
CacToju y MOCIeIHh0j 0A0paHH APYIITBA O KpUMUHANINTETa. YuTaB npoluec Bohema
MPETKPUBUYHOT U KPUBHYHOT TIOCTYIKA MMa 32 KPajibu IHJb OJIMEpaBarme Ka3He
OKpHUBJEHOM JHIly. Hanmasbe, mpolienypa uM3Bpllemha Ka3He ce 3aCHHBA Ha EEHOM
NPETXOJHOM OJIMEpaBamy H npuiarohaBamwy JuaHocTu ocyheHor auua. OTynaa cya-
CKa Mpakca oOuiyje MpuMepruMa y KOjuMa je HeaJeKBaTHO OJJMEpPCHA Ka3Ha J0Bela
y MHATake caM KPUBHYHU TOCTyHaK M 0m0pamMOeHy (PYHKITH]y KPUBHYHOT IIpaBa y
npywTBy. [Tutame oqMepaBama Ka3He y CAaBPEMEHOM KPHBHYHOM TPaBy PEIICHO je
y CKIaay ca CaBpEeMEHUM KpeTamUMa Ha MOJAPYYjy KaKmhaBama YYMHWIANA KpH-
BUYHHUX JIeNa. 3aT0 MOXEMO PAa3IUKOBATH PEJOBHO OJMEpaBame Ka3He Koje Mmoapa-
3yMeBa Jla Ce YUMHHUOIYy CyIu 300T jeIHOT KpUBWUYHOT aena. Mehytum, y cynckoj
NpaKCH HUCY PETKH CIIy4ajeBH y KOjUMa C€ YYHHHUOILY CyIH 300T BUIIE KPHBUYHUX
JieNla YYHbEHUX Y HICATHOM UITH PEATTHOM CTHUIAjy. Y OBOM CIIy4ajy ce MpUMEHY])Y
noceOHa MpaBwiia 3a OoIMepaBame Ka3He Koja y3uMajy y 003Mp UYHMIbCHHILY Jia ce
HCTOBPEMEHO CyJIW 300T BUILEC KPUBHYHUX Jeia. Y KPUBHYHO] JOKTPHHH IOCTOjU
BHUIIIE MOJAIIUTETA OJIMEPaBama Ka3He 32 KPUBUYHA JieNla y CTHIajy. HbuxoB 0poj je
Bapupao y pasNHYUTHM BPEMEHCKUM WHTepBaiuMa. Hamr 3akoHonaBail je y cBoje
HOpME yIpaJuo TpU Ha4YWMHA OJMEpaBamba Ka3HC 3a KpMBUYHA [CJila YUUILCHA Y CTU-
uajy. To cy cucremu: amncopiuje, acepauyje u KyMmyiauuje. Y paay hemo ykaszaru
Ha MPETHOCTH, HETOCTATKE M MPUMEHHBOCT CBAKOT O] HABEJICHUX CUCTEMa OJiMepa-
Barba Ka3He 3a CTUI[A] KPUBHYHHX JIEIIa.

Kayune peuu: onMepaBame Ka3He, aliCopIIyja, acriepaldja, KyMmyiaiuyja, Ka-
3Ha, Cy Il
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YBog

Haxo cTHIaj KpUBUYHUX Aefa HUje OMO MO3HAT y PaHWjUM MpPaBHUM CIIOMe-
HUIIMMa Yy TIPaKCH HUje Ouiia PEeTKOCT Jia jeTHO JIUIC U3BPIIYU BUIIIC KPUBUYHUX Jiea
3a Koja ce jemHoBpeMeHo cyau. OBa cHTyaIldja ce pelraBajia CTPOXHUjUM KaKihaBa-
BEM YUYMHWJIALA KPUBHUYHHUX JieJla a HAapOYMTO CTPOTHMM M OrpaHuuaBajyhum
HauMHUMA U3BpIIeHa KazHe. OHU Cy MoApazyMeBald ymoTpeOy HAaCHIHHX METOna
KOjMa Ce JKeITM HATJIACHTH CIPEMHOCT Jp)KaBe Ja ce oOpadyHa ca TEIIKHM
3JIOYMHIIIMA. JeTHOM pedjy, JOMHHAIMja CMPTHE W TEICCHUX Ka3HH OWia je BEepHU
MpaTHiIall PaHujer CHCTeMa KaXKibaBarba.

Henocrojame 0CHOBHUX KPUBUYHOIPABHUX MHCTUTYTA, KOJH MTPOHAJIA3€ CBOjY
MPUMEHY KOJl OJMepaBarba Ka3He, MPEACTaBiba 3ajeTHUUYKY OIIHKY CTApUjHUX KPH-
BHYHUX KOJIeKca. Y BHUMa MOKeMo ITpoHahu 3aueTke uieje o moTpeOH jeJMHCTBEHOT
y3uMama y 003Up pa3inYuTUX OKOJIHOCTH KOje Cy OWiie oJ yTHIaja Ha CTBapame
LEJIOBUTE CIUKE O 3J0YMHY U HeroBoM ayrtopy. Ilo3Haro je nma je panuja
OCyhUBAHOCT caMOT 3JIOYMHIIA OHMJIa OKOJHOCT KOja yTHYE HA EHETOBO CTPOXKH]EC
KaxmaBame. Hajaibe, IpUNagHOCT 3JI0YMHIA W JKPTBE BUIIEM WIH HWKEM APYII-
TBEHOM CTAJIC)Ky HEMOCPEHO j€ YTHIATa HA CTPOKUJU WU OJaKU PEXKUM KaKHa-
Bama. To je MpakTUYHO 3HAYWIIO Ja je clobojaH rpal)aHuH OJHOCHO MPUMATHUK
BHIIIET IPYIITBEHOT CTaje)ka MPoJIa3no HEKAKIEHO 3a cakaheme mim youcTBo pooda.
Bberosa (eBeHTyaHa) OJrOBOPHOCT CE€ THIIaja HaKHaJe IITETe rocrnoaapy pooda, jep
My je BeroBuM ycMmphemeMm ymameHa umoBuHa. MehyTuM, naBame myHe ciioboze
Jla ce Ka3Ha CMamU WM Ja Ce MOOIITPH, CXOJHO OKOJHOCTUMA ClIydaja, ToCcTaje
CPEICTBO apOUTPEPHOCTH, 3JI0yNOTpeda u oOpadyHaBama ca MOJTUTHIKHM HEUCTO-
vunsenuiuMa (biarojesuh 1957, 86).

NmoBuncka Moh 35104MHIIA HUjE y3UMaHa Kao 00aBe3Ha OKOJHOCT KOJI OfMe-
paBama HOBYaHE KazHe. CMaTpano ce Ja HOBUaHAa Ka3Ha Hema jaBHONMpaBHU Beh
MPUBATHU KapaKTep Tako Ja je ’heHa BUCHHA 3aBHCHIIA O] CIPEMHOCTH omTeheHor
Jla IPUCTaHe Ha MarmbH M3HOC HOBYAHOT 3a/I0BOJBECHHA. Y OCTAIOM HHUje Omito Moryhe
MPEIU3HO YTBPJMTH BPEIHOCT UMOBHHE 3JI0YHHIIA jep HUCY MOCTOjal MEXaHU3MU
HBCHOT UICHTH(OUKOBAKbA.

OKOJHOCT TOHAMIamka 3JI0YMHIIA, TTOCIIe H3BPIICHOT 3JI0YWHA, HHje OMIIa TIpH-
CyTHa y CBECTH TAJAllleI CUCTEMa KaKibaBama. TeK y CPeIbeM BEKYy, Y BPEMEHY
MPUMEHE WHKBU3UIIMOHOT MOCTYIKA, MOXKEMO YOUUTH BAXKHOCT MPU3HAKA. 3aMpaBo
Ce YMTaBa MpPOIECHA amapaTypa Tora BpPEMEHA 3acHHBalla Ha O0AaBE3HOM W3-
HyhUBamy MpHU3Hamka 32 3JI09MH 0e3 0031pa Ha yIoTpeOJbeHa CPEICTBA Y TOM IIHJBY.
MokeMo KOHCTAaTOBaTH Jia HUje MOCTojaia CBECT O MOTPpeOH MOCeOHOT HaYMHA O-
MepaBama Ka3He 3a KpUBHYHA Jiefa yUuibeHa y cTuilajy. Hacympotr Tome je Ouna
YKOPEHEHO CXBaTame O MOTPEeOH CTPOKHjeT KakKmhaBama, OHUX KOjH 3JI0YHH HE
Mpu3Hajy, 6e3 0031upa Ha HBUXOB OPOj U TEKUHY .

HHTepecaHTHO je HABECTH Ja Cy CYAHje Y CpPelmeM BeKy umaiie MoryhHoct
n300pa pekuMa U3BpIICHa U3peucHe Ka3He. To je MpakTUYHO 3HAYUIIO Ja je Cyauja
Morao u3pehu Onaxky KasHy ajd OJPEAMTH CTPOXKHJH PEKUM HEHOT H3BPIICHA U
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o0OpatHO. Y OBakBHM CHUTyaIlfjaMa OMCMO MOTJIH TOBOPHUTH O MOCEOHOM OIMepaBa-
By HauWHa W3BpIICHa Ka3HE IITO HUje CBOjCTBEHO JAHAIIHEM KPUBHYHOM IPaBO-
cyby.

OnmepaBame Ka3He, Ka0 U HEr0BO MOCTENEHO KiIacu(UKOBamkE Ha OMIITE U
nmoceOHe HaYHHE, [T0CTaje CBOJCTBEHO KPHUBHUYHUM KOJEKCHUMa MOJEepHOT 100a. OHH
Beh campike mHCTHTYTE 0€3 KOjUX HHje MOryhe yoImTe TOBOPUTH O CTHIA]y KpH-
BUYHHUX JIeJla U HAaUMHMMa OJMEpaBara Ka3zHE Y OBMM 3aKOHCKUM CHTyalldjama.
[TpaBHa JoTHKa TOYMIHE 1A IPENO3HAje U YjE€AHO pa3iKyje HACaTHH U PEaHU CTH-
113j KOjU IMoipa3yMeBa J1a je YYHHUIIAI, Ca jeTHOM HITU BUILE PAIHH, U3BPIINO BUIIIE
CaMOCTaJHUX KPUBHYHUX jAeia. [lopex Tora, cazpeBa CBeCT O HEOMXOIHOCTH OJME-
paBama W U3pHLAKA jeIMHCTBEHE Ka3HE y3 MOIITOBAE yHAINpPE MPOIUCAHUX 3a-
KOHCKHMX IpaBuia. Ha Taj HaumH ce oHemoryhasa mpojop apOUTPEepHOCTH Y JOHO-
mewy Oyayhux cyAckux o/uryka y oapel)eHuM KpUBUYHHUM CITy4ajeBHMa.

OnmepaBame Ka3He y Oyp KOAacKHM JIp)KaBama Ce 3aCHHUBAJIO Ha JHjaMeTPaTHO
CYNPOTHO] MPABHO] JIOTUIM Y OJHOCY Ha paHuje KpUBUUHE Kojaekce. OBIe 3aTHUEMO
uzaeje o moTpedu 00jeKTHUBHOT carjeJaBama YUUICHOT KPUBHYHOT J1eJIa U OKOJHOC-
TH KOje Cy MpaThie HaduHEe HErOBOT M3BPIIeHa M JIMYHOCT yauHHona. Y (paHiryc-
koM Kpusuunowm 3akonuky (Code penal) n3 1810. rogune anoctpodupa ce BaXXHOCT
00jEeKTUBHUX OKOJIHOCTH, KOj€ Cy HpaTHje W3BPIICHE KPUBHYHOT Jeiia, a MOTIIyHO
ce 3aHeMapyje JIMYHOCT YYMHHUOIA Y TIpoIlecy oAMepaBama ka3He. Mmak, jour yBek,
HEMa TparoBa O MOCeOHWUM IpaBHINMa O OJMEpaBamy Ka3HE 3a KpUBHUYHA Jeja Y
ctrnajy. Ha ocHOBY mocTynmHUX MaTepHjajia, MOTIM OMCMO 3aKJbYUYHTH Ja Cy CyIO-
BU y3UMaJIA y O03Wp YMI-EHUILY Ja je JIUIE YYHUHIUIO BHIEe KPUBUYHUX Jeia 300T
gera OW MCTO CTPOXKHje KaKIbaBalld, MaKO de iure HUCY TO3HABAIA WHCTUTYIIH]Y
CTHIIaja KpUBUYHUX Jienia. CaMuM TUM HHje 0o Moryhe mpuMeHnTH moceOHa mpa-
BUJIA 32 OZIMEPaBamke Ka3He KOJI CTUIaja KpUBHYHHX JIEIIa.

VY KpUBWYHO] NJOKTPHHU je MUTamke OJMepaBama KazHe, 3a KpUBHYHA JieNa Y
CTHIajy, OUJI0 pa3MaTpaHO y OKBHpWMA BiIafajyhux TEOpHjCKUX cXBaTama U, YHY-
Tap BHX, [I0jeJUHAYHAX TEOPHjCKUX OpHjeHTanuja. FcTopHjckr TocMaTpaHo, Tpu-
CyTHa TEOpHjCKa CXBaTama je Moryhe KIacu(HuKOBaTH Ha OCHOBY H-MXOBOT IPHUCTY-
na y KaKmbaBawy yUWHHIana KPUBUYHUX JeTa.

Anconymuu npucmyn y KaXmbaBamby YUYHHHAONA KPUBUYIHOT Jeja MoapasyMe-
Bao0 je JOCIOBHY NMPUMEHY KPUBHUYHHUX Iporwca, 6€3 MoryhHocTH ommrer u moced-
HOT' o[IMepaBama Ka3zHe. TUM Tpe HUje MOrJo OWTH pedd O MPUMEHH IMpaBHia 3a
oJMepaBame Ka3He KO CTHIIaja KpUBUYHUX JIea.

Penamuenu npucmyn caapxu MOryhHOCT HEOrpaHHYCHOT OIMEpaBamba KazHe
0e3 jacHO TOCTAaBJbEHUX OKBHUpA. Y MUTAkY Cy IUPOKH KA3HEHU PACIIOHH y KOjHUMa
ce JIOBOJIM Y TIMTAakE MOMTOBAKE MPUHIIHIIA CPA3MEPHOCTH, jETHAKOCTH, CAMUM THM
u npasHe curyproctu (Crojanosuh 1991, 75).

Mewiosumu npucmyn je CBOjCTBEH CaBPeMEHHM KPHUBHYHHMM Kojaekcuma. OH
npejicTaB/ba CHHTE3Y MPETXOJHUX MPHUCTYIA, MPHIarol)eHy 3aXTeBUMa MOJCPHOT
BpeMeHa, y KOjuMa Ka3HeHa perpecHja, OCHM Ha PeTpuOyTHBHOM, ITOYMBA U HA pec-
TOPATUBHOM TIPUHIIAITY.
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PenoBHO onMepaBame KazHe Y KpUBUYHOM MPaBy

PenoBHO onMepaBame Ka3He y KPUBUYHOM TIPaBy MPEJCTaBIba MPOIEC HEHOT
npunarohaBama OKOMHOCTHMA OJApeheHOr KPUBUYHOT CIydaja W JTMYHOCTU YUHUHH-
olla KpUBUYHOT Jiena. Ha Taj HauWH ce MOXKe OCTBAPHUTH 3aKOHCKA CBPXa KaKHhaBa-
Ba Kao Kpajibu IOMET oJIMepaBama 1 U3pulama Ka3zHe. Mlako KpUBHYHOIIPaBHA, 1O
CB0jOj MPHUPOJIH, CBPXa KaXHaBambha UMa CBOjY MOJIHTHUKO-UICONONIKY TUMEH3H]Y.
OHa ce 3acHMBA Ha Pa3IMYUTHM MPUCTyIHMa Koj u30opa BpcTe U Mepe onpehene
Ka3He u3 mnocrojeher perucrpa KpuBHYHUX caHKiWja. Ckopuja INpaBHa UCTOPHja
Oeexkr MPUCYCTBO PA3IMUUTOCTH, W3Mel)y KalMTaTUCTUYKUX U COIHMjaTUCTHYKUX
3eMasba, IJIe MPOHATa3uMO (PaBOPU30BAHE HOBYAHUX Ka3HHU HACYIPOT CTPOTOM CHC-
TeMy KakKibaBara. Hain 3akoHojaBall mpornucyje Aa ce CBpXa KaKmbaBamba 0CTBapyje
kpo3 (K3C 2019, ux. 4, ct. 2):

1) cnpeyaBame yUMHUOLA 1a YMHHA KPUBUYHA JIeia M yTHIIAKkE Ha Bera Ja yoy-
nyhe He YMHU KPUBUYHA JICNa;

2) yTUIIake Ha JIpyTe Ja He YMHE KPUBUYHA JIeJIa;

3) u3pakaBame IPYUITBCHE OCYIC 32 KPUBUYHO JIEJI0, jadyamke Mopajia |
yuBpithuBame 00aBe3e MOMITOBamba 3aKOHA;

4) ocTBapUBambe MPaBEIHOCTH U CPA3MEPHOCTH N3Mel)y yUUbEHOT JieNia U TeKU-
HE KPUBHYHE CaHKIIU]eE.

[TpBeHcTBEHO yBakaBajyh jacHO M3pakeHy CBPXY KaKEaBarmbha HEOIIXOIHO je
HPHUCTYITUTH MPOLECY OMEpaBarma Ka3He y CBAKOM KOHKPETHOM cirydajy. To mpak-
TUYHO 3HA4Y| Aa Tpeba, y3 MHHUMAIHY NPUMEHY peTprOyIrje, OCTBAPUTH I'eHepa-
HO-TIPEBEHTUBHE M CIELWjaTHO-PEBEHTUBHE LMJbEBE OIMEpEHEe KaszHe. 3aTto ce
KJBYYHUM CMaTpa IUTamke MepJbHBOCTH oapehene Bpcre kasHe. Ha Taj HaumH ce
HajeuKacHUje ocTBapyje TapaHTHBHa (yHKIMja KPHUBUYHOT MpaBa y IPYIITBY.
Baxny yrnory y ToMe nMa NMpUMEHa Hauela JIeTajJuTeTa Y KpUBHYHOM MaTepHjai-
HOM mpaBy. Ha Taj HauWH npaBHa ApkaBa IITUTH Tpal)aHe KPUBHYHUM HPABOM Al
WX OITATU ¥ o7 KpuBn4HOT 1npaBa (CrojanoBuh 2008, 19).

VY KpUBHYHOM MpaBy Cy MMO3HaTa JBa Moryha HauWHa oJMepaBarba Ka3He: 3a-
KOHCKO M CYJICKO. 3aKOHCKO 00Mepagaibe Kasne Caipiu MPOIHCAHE BPCTE KA3HH
Koje ce u3puuy y ofpeheHom cirydajy. [Iponmcyjy ce ka3HeHH pacliOHH y KOjuMa ce
cya Mopa 00aBe3HO KpeTaTH NPWIMKOM WHIWBHIyann3aluje kazne. Cyocko oome-
pasame KasHe 3aXTeBa O] Cyla Na, Y OKBHPHMa NPOMHCAHUX Ka3HEHUX pPacIoHa,
OJIMEpH Ka3Hy carjlacHO OKOJHOCTHMa KPHUBHYHOT cily4aja y KoMe noctyna (Joxcuh
2019, 348).

3akoHcKa ofpeljeHOCT onMepaBama KaszHe, Ha 0a3uM MPOMUCAHUX Ka3HEHUX
OKBHpa, TIPEICTaB/ba WMIICPATHB KOjU TIOUICKE IOMATHO] KOHKperm3amuju. Ilon
THM ce ToIpa3yMeBa 00aBe3HO y3UMambe Y 003Up OKOJIHOCTH, YHje MPUCYCTBO yTHYE

! Tlopen 3aKOHCKOT M CyACKOT, y NIHTEPATypH CE HABOAM M aIMHUHHCTPATHBHO OJMEPAaBaE-e Ka3HE.
OBjie ce moNa3u O]l YMEHCHUIIC J1a Y OJMepaBamy Ka3He, Ha Pa3jInuuTe HAYMHE, YYCCTBY)Y IPKaBHU
opraunu (Josamesuh, 2002, 351).
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Ha OJTayKH WM CTPOKHjH PEKUM KaXKbaBara YIMHHOLA KPUBHYHOT Jienia. Y MUTaby
cy caenehe oxomnoctu (K3C 2019, un. 54, un. 54a): creneH kpuBuile, nmodyue u3
KOjUX je NIeJI0 yYUIbEHO, jadlHa YrpokaBama WM MoBpeae 3amTuheHor modpa,
OKOJIHOCTH I0J] KOjUMa je JINI0 YYUICHO, PAHU]H JKUBOT YYMHHOIA, FETOBE JINYHE
NPUINKE, HErOBO JpXKamke IOCNIe YYHHEHOT KPHUBHYHOT JIe7a a HaApOYHTO HHEroB
OJTHOC TIpeMa KPTBU KPUBHYHOT Jielia, Ka0 M JIpyre OKOJHOCTH KOje C€ OJHOCE Ha
nrnyHOCT yunauouna. [Ipu ogmepaBamy HOBUaHe Ka3He y oapeheHom m3HOCY cyx he
MOCEOHO y3eTH y 003Wp M MMOBHO CTame yumHHOIA. Haj3am, ko1 KpUBHIHOT aeiia
YUHUEEHOT M3 MPXEbe, 300T MPUMAJIHOCTH PACH U BEPOUCIIOBECTH, HAIMOHAIHE WIIN
eTHUYKE MPUMAJHOCTH, TO0Ja, CeKCyallHe OpHjeHTaldjeé WM POJHOT HICHTUTETa
JPYTOT JHIA, Ty OKOJHOCT CyA he IEeHHTH Kao oTexaBajyhy OKOIHOCT, OCHM aKo
OHa HHje TpoIHcaHa Kao obernexje KpuBUIHOT nenma. OBe OKOJTHOCTH MOXKEMO TIO-
JETUTH Ha 00jeKTUBHE U CYOjeKTHBHE Y 3aBHCHOCTH O TOTa Jia JIK morahajy JoMeHe
KPUBHYHOT JeJia WIH HeTOBOT YYHHHOLIA.

VY KpUBHYHOM IIPaBy je CTPOTrO 3a0pameHoO IBOCTPYKO ypauyHaBambe OKOJIHO-
CTH KOJ OMepaBama Ka3He YUUHUOIY KpUBHYHOT fena. OBaj MPUHIIAII CE CACTOJH Y
TOME INTO jeJHa MCTa OKOJHOCT, OMiia OHa ojiakiiaBajyha wiau oTexkaBajyha, ako
yrHU oberexje Onha KpUBHYHOT Jenia, HCTOBPEMEHO MpecTaje OMTH onakiiaBajyha
WK OTekaBajyha.

Cyncka mpakca oOminyje ciiy4ajeBUMa y KOjuUMa ce OKOJIIHOCTH MOTY BHIIIEC-
TPYKO TYMAUHUTH y 3aBHCHOCTH OJ 00jEKTHBHUX M CyOjEeKTHBHUX MOMEHATa KOHKpE-
THOT KPUBUYHOT ciy4aja. Ha mpumep, cTerneH KpuBHUIE KO YYMHUOIA KPUBUYHOT
Jlela ce MOXE CacTojaTH W3 YMUIILJbajHOT (TeXa OKOJHOCT) M HEXaTHOT (JlaKima
OKOITHOCT) mocTymnama. [lo0yne ce Mory oriegatd y BHIIE WIM Mamke HEYACHUM
MOTHBHMMAa KOJH CY MMaJH PyKOBOJchy yJIOry y W3BpIICHY KpUBUYHOT aena. OTyna
noOy/ie Craiajy y eTu4YKe KaTeropuje, a Mory OUTH NO3UTHUBHE U HETaTUBHE, CrOU-
CTHYKE W aNTPyHCTUYKE OJHOCHO OjakmiaBajyhe m oTtexkaBajyhe, y moriemy omme-
paBama KazHe yunHuoluy KpuuuHor gena (babuh m Mapkosuh 2013, 340). Y-
BphUBame MOTHBAIIMOHOT MEXaHHM3Ma y KPUBUYHOIPABHOM CMUCITY HMMa BEIIUKH
3Ha4aj. Y KPUBUYHO] JOKTPUHH TpeoBialjyje MUIBEHE O MOTHBY Kao WMHTErpa-
HOM TICUXHYKOM (hakTOpy, KOjH CTBapa W NETEPMUHUINE KPUMUHAIHO MOHAIIAME.
CrnieicTBEHO TOME je CBE MOTHBE Moryhe MmoaeiauTH Ha: KPpUMHHAIHE U HEKPUMH-
nanue (bypuh 2005, 49).

[Nonamame yuyuHHOIlA y BPpEeME M HAKOH HM3BpIICHA KPUBUYHOT JeNa, Kao U
EroB OJIHOC TpeMa JKPTBH, UMajy CTAaTyC BAKHUX OKOJIHOCTH TPHUIIMKOM OAMEpa-
Bama KasHe. Hemocrarak eMmmaTuje mpema >KPTBH KPUBUYHOT JIea U OJICYCTBO HC-
KpPEHOT Kajama yKa3yjy Ha PEIICHOCT YYMHHOIlA J1a W3BPIIM KPUBUYHO Jeio 0e3
o03mpa Ha mocnenuie. Y HBEroBoj JMYHOCTH HE TMOCTOjH HH HajMama J103a Heoj-
JYYHOCTH Jla W3BPIIM KPUBUYHO Jeno. To ce MoXe NOKYYHTH M KpPO3 OJHOC
YYHMHUOIA M XPTBE KpUBUYHOT jena. OTBOPEHO UCKA3UBAKE MPXKHEC U HEraTUBHO
BpEeIHOBame 100apa XPTBE IONPHHOCE CTBAPAWy OMNINTE CIMKE YYHMHHOIA KPH-
BuyHOT nena. OH mpuItaga KaTeropyjd HajTeKUX 3JI0YMHAIA KOjU HE Tpe3ajy ol
W3BPILCHA HAJMOHCTPYO3HHjUX KPUBHYHUX JIea YHje TOCIeHIe peBa3uiiaze He-
OIXOJIaH HUBO MOTpeOaH Ja Ou ce mocruria 3abpamena nocienuna. OTyaa je mpo-
HaJIaXKeHhe aJICKBaTHE Ka3He M0 BPCTU U MepH y (DYHKIIMjH 3370BOJbEHa KPUMHHAI-
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HO-TIOJIUTHYKUX 3aXTEeBa 3a Cy30WjarbeM U ClpeuaBameM KpuMuHamuterta. [Iputom
Tpeba BOJAM pavyyHa O TapaHTOBAaHUM NpaBUMa YYHHHOIA KPUBUYHOT Jeia, Koja
MOTy OUTH 030MJBHO JIOBEJICHA Yy THTaHkE HEAJCKBATHO OJMEPEHOM H U3PCUCHOM
Ka3HOM. V3HeceHa apryMeHTalja TOBOPH Y MPUIOT BaXXHOCTH HOPMATHBHOT
ypehema cuctema oamepaBama kasHe. OJ HaBEICHOT 3aBHCH Aa U he W y KO0joj
MepH HaBeAeHo Mohu ma 6yne ocrBapeno (Munaaunaosuh Credanosuh 2019, 206).

OnMepaBame Ka3He 32 KPUBHYHA /1eJIa y CTHIAjY

PenoBHO onMepaBame Ka3zHE caIpKH IpaBHia KOja ce MPUMEYjy y CBAaKOM
KOHKPETHOM KPHUBHUYHOM CIIy4ajy Koju nobuje cyncku emmior. OBako oxpehen
HauuH MHIMOUBHIYJIU3alMje Ka3He nMpuxBahieH je y HameM KpUBHYHOM MIpaBy. Y3
onpehene pasnmke, Bume (GopMaIHOr HEWITO CYIITHHCKOT 3Haudaja, BehmHa Kpu-
BHYHHMX 3aKOHOJABCTAaBa IOYMBA HA OBAKBMM IIpaBHJIMMa OAMEpaBama KaszHe. Y
HAaIll0] KPUBUYHO] AOKTPUHH BeliMHa ayTopa ce ciaxe Ja OMIITa MpaBWiia oMepa-
Barba Ka3HE YMHE CYNITUHY KPHMMHHAIHE MOJUTHKE M TPECTaBJbajy HajOOJby ra-
paHIMjy YCIICIIHOCTH KPUBHYHOT TPaBa y CYJCKOj NMPAaKCH. YOCTAIOM, IEHTPaTHN
MOTHB Yy IIpOM€HaMa KPUBUYHOI' 3aKOHOJAaBCTBa MOXKEMO HpOHahI/I Yy IpaBUJILMa
KOja ce TU1y HauhHa O/IMEpaBamba Ka3He YYHHUOIY KPUBHYHOT JieTia.

VY KpUBHYHO] TOKTPUHH U BaKehUM KPUBUYHUM IMPOMHCHMA MOCTOjU BHUIIIE
MoOJaUTeTa OJMEpaBama KaszHe. Y HHMa ce OIINTa MpaBHia OJMepaBama Ka3He
npuinarohaBajy pa3iMIMTAM OKOJIHOCTUMA KOje UMajy OTekaBajyhu WM oyakiiaBa-
jyhu kapakrep. [Tox THM ce mopa3yMeBa: OMepaBame Ka3He 3a CTHILA] KPUBHYHOT
Jiena, ofMepaBame Ka3He ocyl)eHOM NIy, yOnaxaBame Ka3He, ocnodoleme o kas-
HE U JIp.

Ham 3akoHojaBaim yBa)kaBa pasiIHYMTE MOJAIUTETE OJMEpaBama Ka3He
YYMHHUOIY KpUBUYHOT Jiena. Melyy muMa nmoceOHy maxkmy mocsehyje onMepaBamy
Ka3HE 33 CTHIA] KPUBUYHHUX Jeia. Y TOM IOIVIEAY je MPOMUCAHO BHUILE OMIUOHHX
MoryhHOCTH, KOja caap ke MpaBHiIa OBOT HAYMHA OJMEpaBama Ka3He 3a CTHI] KpH-
BUYHMX jejia. [IpuToM ce moj cTuliajeM Mojpa3yMeBa Ja jeAHO JIMIE ca jeIHOM
panmoM (MIeaTHU) WK ca BHIIE pajmby (PEalHN) YUMHU BUIIC KPUBHYHUX Jela 33
KOja My ce jeZIJHOBpEeMeHO cyau. Ha mpBu morien MoKeMO 3aKJbYUUTH J1a j¢ OBaKaB
HAYWH jeIMHCTBEHOT OJMEpaBama Ka3He 3a CTUIQ] KPHBUYHUX JIeNa MPAaBHO IeITHC-
xonaH. [Ipenn3Huje, y MpPaBHO-TEXHUYKOM CMHUCIY, HA KPUBUYHOIIPABHOM HHBOY
UMaMO pelliekha Koja MOMaxy CyaIy Jia jeIMHCTBEHOM Ka3HOM W Y jEIHO] Mpecyau
OJIMEpH Ka3Hy 3a BUIIIC KPUBUYHUX JEIIA.

Kon onMepaBama ka3He 3a KpUBHYHA Jielia y CTUIA]y MOCTaBJba Ce BUIIE M-
Tama Koja 3axTeBajy oaropope. OHa MpeTxo/ie camoj MPOIEAYPH OJMEpaBama Ka3He
U TIPE/ICTaBIhajy OPUjEHTUPE ¥ KOjUMA CE CYJ0BH MOPajy KPETaTH Y OBAKBUM CHTY-
arjama. Ha mpBOM MeCTY je HEOMXOJHO OJTOBOPHTH Ja JIU MOCTOjJH Pa3IHKOBAbE,
KOJI OJIMepaBama Ka3He 3a WJCATHU U PeallHh CTHIAj KPpUBHYHUX Jena. JIpyro mu-
Tambe ce THUYC HAYMHA OJMEepaBama 3ajeJHUYKEe Ka3HEe 3a CBAa KPUBHYHA JIeNa Y CTH-
uajy (baunh 1998, 426).
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[Mutame pa3nrKoBama UICATHOT M PEaTHOT CTUIIaja KPUBUYHKX JIeja je CyI-
TUHCKe nipupoae. OHO ce CBOIM Ha Mpery3nuMare jeJHEe WM BUILE PAJU KOjuMa ce
ocTBapyje 3a0pameHa MOCIEANLA OJHOCHO YMHHM KPUBHYHO nAeno. Hauenno, Ham
3aKOHO/ABal| HE TMPOIHUCYje pa3NuIUTe HAYMHE YTBpHUBama 3aje/JHUYKE Ka3HE 3a
BHINIE KPUBHYHUX Jejla YUYHILCHUX y jeTHOM OJf JBa Moryha oOimnka cTuriaja.
MebhyTtum, y cyAckoj mpakcH, mpeoBialjyje Mmpakca Ja ce KOJl pealHOT CTHIaja
YYHMHUJIAIl CTPOXKHjEe KaXKEaBa y OJHOCY Ha HMJcalHU cTHIaj. Jlakie, pa3nmukoBame
HUje de iure Beh de facto m 0qHOCH ce Ha MTOCTYIIAlkE CYZ0Ba Y OBUM IIPABHUM CHUTY-
aryjama.

Hauwna ogMepaBama KazHe 3a KpHBHYHA JIeJla y CTUIIA)y UMa BHIIC ajik ce
u3Bajajy aBa ocHoBHA. [IpBH ce omHOCH Ha OAMEpaBame jeANHCTBEHE Ka3He 0e3
MPETXOMHOT YTBphHBama MOjeIMHAYHNX Ka3HHU. J[pyTu ce OJHOCH Ha OJMepaBame
JEIMHCTBEHE Ka3He, Ha OCHOBY NPETXOIHO yTBphEHNX Ka3HHU 3a CBAKO MOjeIHHATHO
KpUBUYHO zeno. Y cienehoj (a3u ce Ha mojeAMHAaYHE Ka3HE MPHUMEHYje jeaaH o
TPH CUCTEMa: arCopIIdje, acrepanuje Wi Kymynamuje. Kpajmwu pe3ynrar npeacra-
BJba U3PHUIIAIHE JCIMHCTBEHE Ka3HE 332 CBAa KPUBUYHA Jiella YIHIh-EHA y CTUIIA]y. 3aTO
j€ HeOIXOJIHO yKa3aTH Ha crnenu(uIHOCTH 00a HaYMHA OJIMEpaBama Ka3He 3a Kpu-
BUYHA JieNia y cTHIajy. Takolhe je o1 u3y3eTHe BaXKHOCTH YTBPAWTH PA3IUKOBAKE Y
oIMepaBarky KasHe 3a CTHIQj KPUBHYHA Jefla KOJ MAaJlOJETHUX W MYHOJETHUX
YYMHHUIIAIA KPUBUYIHUX JIeTIa.

Oomepasarve Kasne 3a KPUGUUYHA Oenay CIMUYAJY KOO MAI0JEMHUX TUUA

OnmMepaBame Ka3He 32 KpUBUYHA JIea Y CTHIAjy KO MaJIOJIETHHUX JIUIa OUT-
HO ce pasJiiKyje y OJHOCY Ha MyHOJIeTHA Jinna. Ped je o moceOHOM HauMHYy oJMepa-
Bama Ka3zHe y OJHOCY Ha OIIIITa MpaBUIia leHOT OMepaBarmba MpeMa MaJlOJICTHULIH-
Ma. Opne he cyn, 3a KpuBHYHA Jlea YYUEEHA Y CTHUIA]y, OAMEPUTH IO CI000IHO]
OIICHM jeHy Ka3Hy y OKBHpPY NpOMHCAHWX kKa3zHeHuX pacrmoHa (30M 2005, wr. 31,
ct. 1). [IpuToM, ako 3a jeHO 0] KPUBUYHHUX JIe)ia YYUEHUX y CTUIA]y Tpeba nu3pe-
hu manoneTHUYKH 3aTBOP a 3a IPYTro BAacIUTHY Mepy, cyn he 3a cBa KpUBHUYHA Jiea
n3pehn camo Ka3Hy MaJIOJIETHHYKOT 3aTBopa. Hanmaree, ako cyn 3a KpuBHYHA JeTa y
CTHILIAjy YTBPIM Ka3HE 3aTBOpa W MaJOJICTHHUYKOT 3aTBOpa, oHAa he m3pehmn camo
Ka3Hy 3aTBOpa Kao jeAuHy KaszHy. McroBpemeHo, ako cyJ Hahje na Ou 3a HeKa KpH-
BUYHA JieNla y CTHIajy Tpebano u3pehu BacutHy Mepy, a 3a Apyra KasHy 3aTBOpa,
m3pehu he camo kaszHy 3aTtBopa. Ocum Tora, cyx he mOCTynUTH Ha UCTH HAYHMH, U Y
ClIy4ajy aKko IMocje M3peueHe KazHe YTBpIHW Aa je ocyhjeHW Ipe WiIn Mocjie HEeHOT
U3pHLAka YYUHHO Opyro kKpusuyHO Aeno (Huxonwh u Jokcuh 2011, 177-178).

Ha ocHOBY Baxkehnx 3aKOHCKHX OJIpelION U CTamba y CYJICKOj IPAKCH, MOXKEMO
YOUHTH U3Y3ETHOCT y KaXKhaBamkhy MAIOJICTHHKA. 3aTO UMaMO MaJId Opoj U3pEeUeHUX
Ka3HU MaJoJICTHHUYKOT 3aTBopa. CaMUM THUM Cy cMameHe MOTYhHOCTH y KojuMa ce
npUMeBYje OAMepaBamke Ka3He 3a CTHIAj KpUBUYHUX Nena. Kana mo tora nohe onna
ce OJICTyTa O]l IPaBHIIa 32 OJIMEpaBare Ka3He KOJ CTUIaja KpUBUYHHX JIeNa 3a ITy-
HoJieTHa Jiuna. [Ipenusnuje, He oaMepaBajy ce NojeJuHauYHe Ka3He a TIOTOM jEeIUHC-
TBEHa Ka3Ha, Beh ce oqMax IpUCTyna U3pHLamy jeIMHCTBEHE Ka3He MalOJIETHUIKOT
3arBopa. OBakaB HaYMH OJMEPaBama Ka3He ce MPUMEmYje U Ha T3B. MEIIOBUTE CH-
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Tyalyje, Kaja iMa MeCTa MPUMEHH BACTTUTHUX Mepa U Ka3He MAJOJIETHUIKOT 3aTBO-
pa xox crunaja kpuBnaaux nena (Ilepuh 2007, 80).

Oomepasarve Kasne 3a KpUGUYHA Oena y CIMUYA]Yy KOO RYHOIEMHUX TUYA

OnmepaBame Ka3He 32 KpUBUYHA Jiefia Y CTHIA]y KOJ IyHOJICTHUX JIMIA MO/~
pasyMeBa MpUMEHY IMOCEOHHX IMpaBMIIa, KOja ce OHOCE Ha Pa3lIMuuTe CHTyaluje U
MoOJaTUTeTe MPUMEHE OBE BPCTE OAMepaBama KasHe. OMIITe je MpaBuiio Aa ce KOX
CTHIIaja KpUBUYHHX JeJia Hajlupe YTBphyje mojeArnHayHa Ka3Ha 3a CBAKO KPUBUYHO
JIeJI0 TIOHA0C00, 3aTHM CE M3pUYE jeIMHCTBCHA Ka3Ha y jeJHOM KPHUBUIHOM ITOCTYTI-
Ky ¥ jeaHoj npecynu. Ko yTBphuBama jeAMHCTBEHE Ka3He Cyll IpUMEYje jellaH ol
npeaBul)eHUX cUcTeMa oMepaBamba KazHe H TO:

1) Cucrem amncopmuuje, Koju ce MIpuMemYyje Kajia jeTMHCTBEHY Ka3Hy IpeACTaB-
Jba HajTeXa O]l TT0jeIMHAYHO YTBpheHnX Ka3au. OBle ce YUMHUOI] KaXKmhaBa
caMmo 3a HajTexe KPUBUYHO Jieno. Tana jeMHCTBeHA U YjeIHO HajTeKa Ka3Ha
arnicopOyje ocraie (Onaxe) ojeAMHaYHE Ka3HE 32 KpUBUYHA JeNa.

2) CucreM acriepanuje, Koju ce IpuMemyje Kaaa ce 10 jeIMHCTBEHE Ka3He J10Jia-
3 TaKO INTO C€ HajTeXka O] YTBpl)eHUX IOjeIMHAYHUX Ka3HH ImoBehasa, ik oHa
He cMe qocTrhu yKymaH 30up nojeAMHAYHUX Ka3HHU, HUTH npehn onmti Mak-
CHMYM KOJI Ka3HE 3aTBOpa. Y OBOM CHCTEMY ITOCTOje ABOCTPYKa OTpaHUYCHa
KOJI yTBphHBama je ITMHCTBEHE Ka3HE 3a KPUBUYHA JIejla YIUheHa Y cTuIajy. Ha
Taj HAYMH ce CrpedaBajy Moryhe 310ymnorpede y leroBoj IpuMeHH.

3) Cucrem KyMmyJauuje, KOju MOCTOjU KaJla JeTUHCTBEHY Ka3Hy IpeiCTaBiba yKY-
HaH 30up CBUX MPETXOIHO TOjeIMHAYHO YTBpheHnx ka3Hu. OBaj cucrem ce 'y
KPUBHYHOM IIPaBY NMPUMEYje KOl HOBUaHOT KaxKmaBama (Joxcuh 2019, 363-
364).

Harm 3akoHOAaBaIT je jacHO IpeaBHICO BUIIE MOTYhHOCTH 3a IPHIMEHY CBaKOT
0]l HaBEJICHUX CHCTEMa OJMepaBama KaszHe 3a cTuiaj kpuBnuHux nena (K3C 2019,
ui1. 60, ct. 2). [IpuToM ce mpuMeHa 3aKOHCKMX MOTYhHOCTH Be3yje 3a BPCTy B Mepy
MpeTXOAHO yTBpheHNX Ka3HU. Ha Taj HaUMH ce TpaBHO 3a0KPYyXKyje IEIOKYIaH
npollec OJIMepaBama Ka3He 3a CTUIA] KPUBUYHUX JICNa.

Aricopriifja ce NpUMemYyje ako je CyJ 3a HEKO OJ] KpUBUYHUX Jiejia Y CTUIIA]y
YTBPAMO Ka3Hy A0KMBOTHOT 3arBopa. OHIa oBa (HajTeka) KazHa ancopOyje ocranie
(bnaxxe) mojemuHaYHO yTBpheHe Ka3He. 3aTo je OeCMUCIIEHO y3UMaTh y 003up MpH-
MEHY JAPYTHX Ka3HH, jep OHE HE MOTY OCTBAPUTH CBOjY CBPXY, Y CUTYallUjH TOKUBO-
THOT OOpaBKa OCYhEeHOT JIUIIA Y 3aTBOPY.

Acrniepaligja ce MpUMemYje aKo je Cyl yTBPAMO MOjeAMHaYHe Ka3He 3aTBOpa, a
3aTUM KOPUCTH OBaj CHCTEM H3pHLAMma jEAMHCTBEHE Ka3HE 3a CTHULA] KPUBHUYHHUX
nena. Y OBOM cITydajy je jeIMHCTBeHa Ka3Ha Beha on HajTexe yTBpheHe Ka3zHe and
3aTo He cMe mpehu BUXOB yKymaH 30up. Moryhe je mpuMeHUTH acriepanujy y ABe
pasnuuuTe cutyaumje. /lpea moapasymeBa Aa CyZ 3a KpUBUYHA JieNa Y CTULA]y YT-
BPJIM Ka3He 3aTBOPA, TIOBUCH HajTeKE YTBPY)CHY Ka3Hy, C THM Jia jeJIMHCTBCHA Ka3Ha
HE cMe JoceTHyTH 30up yTBphenux ka3au wiu npehn 20 rogwna 3atBoOpa. Jpyea ce
OJTHOCH Ha OTpaHUYCHE KaJla Cy 32 KpUBUYHA JIe]la Y CTHIIAjy MPOIICcaHe Ka3He 3aT-
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BOpa JI0 TPW TOJAMHE, OHJA jeMHCTBEHA Ka3Ha He Moxke Outh Beha ox 10 roguHa
3arBopa (Jlazapesuh 2011, 288).

Kymynamuja ce mpuMemyje Kaaa cya mojennHavHo yTBpheHe ka3He cadupa u
Tako N0OMje jeMHCTBEHY Ka3Hy 3a CTHLAj KPUBHYHMX Jena. Ham 3akoHonaBar je
MPOMHUCA0 BHIE PA3IMYATHX MpaBUiIa KOjuMa ce AeTajbHuje paspalyyjy moryhHOCTH
MpUMEHE CHCTeMa KyMyJalfje y CyJACKo] TpakcH. Y TNHTamy Cy cienache mpaBHe
CUTYyalldje U y ’buMa npejsuljeHe MoryiHOCTH MPUMEHE MOCEOHUX MpaBuiIa 3a CTH-
11aj KpUBHYHUX JIeJa;

— mpBa MOryhHOCT noJjpa3yMeBa J1a je Cy[ 3a KpUBHYHA Jiefia Y CTUIA]y YTBPAHO
camMo HOBUYaHe Ka3He. Y 0BOM ciry4dajy he u3pehu jeTMHCTBEHY HOBYaHY KazHY Y
BUCHHH 30upa yTBph)eHHX Ka3HH, ¢ THM Aa oHa He cMe npehn 18.000.000 auna-
pa.

— npyra MoryhHOCT mmozipa3yMeBa fia je Cy.l yTBPAUO caMO HOBYaHE Ka3He y OJI-
peheHnM H3HOCHMa, TAaKO Ja jemnHCTBeHa Ka3Ha He cMme mpehu 1.000.000 mumHa-
pa oxHocHo 10.000.000 muHapa, ako je jeIHO WK Cy BHIIE KPUBHUHUX Jelia
YYUECHU U3 KOPUCTOIBYOJba.

— tpeha moryhHOCT mozpa3zymeBa aa je ¢y 3a cBa KpHBUYHA Jieja Y CTUIA]Y yT-
BPJIMO Ka3He pajl y jaBHOM HHTEpecy. Y OBOM Ciiy4dajy hie 0JMepUTH jeTUHCTBE-
HY Ka3Hy pajJy jaBHOM HHTEpeCy, Kpo3 CHcTeM KyMmynauuje. OBjie Baxxu orpa-
HUYCHE J1a YKyTaH 301p yTBpheHuX yacoBa paja He cMe npehu ot Makcu-
MyM on 360 "acoBa, a BpeMe y KOMe ce paj Mopa 00aBUTH HE CMe OUTH TyKe
011 6 MeceIH.

— geTBpTa MoryhHocT nojpasymena na he cyn HOBuaHy Ka3Hy, Kao CIIOpPEeIHY Ka-
3Hy, u3pehu ako je yrBphena makap u 3a jeJHO KpUBHYHO JIEJI0 Y CTHIIA]Y, a aKO
j€ YTBpIHO BHIIIE HOBUaHHX Ka3HHU, u3pehu he jenqny HoBuaHy kazHy. MeljyTum,
Kaja CyJ YTBpAHM HOBYaHY Ka3HYy Kao INIaBHY Ka3Hy, a HCTOBPEMEHO YTBPIH
HOBUYaHY Ka3HY Kao CIIOpeqHy Ka3Hy, oHza he uzpehu jenHy HOBUaHY KazHY.

V HameM KpHBHYHOM TIPaBy je mpeaBuljeHa MoryhHOCT oMepaBamba HOBYaHE
Ka3He 3a CTHLAj KpUBUYHMX JleJIa YMjU Cy aKkTepu npasBHa juna. [Ipomucano je na
IIPaBHO JIMIIE MOKE OMTH OJrOBOPHO 32 BUINE KPUBUYHUX J€Ja YIMIBEHUX Y CTUIA-
jy. Y oBoMm cnyuyajy he cyn m3pehn jeanHCTBEHYy HOBYAaHY Ka3HY Y BHCHHH 30upa
yTBpheHUX Ka3HH, ¢ THM JAa oHa He Moxke mpehu m3Hoc ox 500.000.000 muHapa.
Hanaswe, ako cy 3a cBa KpUBHYHA J€Jla, YIUIBEHA Y CTHUIA]y, IPOIUCAHE Ka3HE 3aT-
BOpa 10 3 ToxWHe, OHJA jeJMHCTBeHa Ka3Ha He Moxke mpehu m3noc ox 10.000.000
muaapa (3011, 2008, un. 17). OBakaB cucteM oaMepaBama KaszHe, 3a CTHLAj KpH-
BUYHUX JIeNa KOJ MPaBHUX JIUIA, IPUIaroheH je BbUXO0BO] IPaBHOj MPUPOIH U CIIe-
IU(GUIHOCTHMA BUXOBOT MPaBHOT cTaryca. [lox TMM ce moapa3zymeBa BeoMa Maiu
Opoj ka3 Koje je moryhe nzpehu npasrom nuny. To cy nBe Ka3He: HOBYaHA Ka3Ha
U IpecTaHak mpasHOr juua. Ilo mpupoam crtBapu, mpaBuiia onMepaBamba Ka3zHe 3a
CTHIA] KPUBHUYHHUX Jena je Moryhe MpUMEmWBATH KON BHIIE TOjEIWHAYHO YT-
BpheHnx HoBYaHMX Ka3HU. CynpoTHO TOMe, Ka3Hy MpecTaHKa MPaBHOT JIMIIA MOXKe-
MO YIOPEIUTH ca CMPTHOM Ka3HOM KoJ (PM3MYKOT JUIa. 3aTo je mpaBHO HeMmoryhe
OBY Ka3Hy YBOIUTH y CHCTEM OJMEpaBama Ka3HE 3a CTHLAj KPUBUYHUX JeJa, YIIo-
pello ca HOBYAHOM Ka3HOM.
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3akipyvak

CTumaj KpUBHYHHUX Je€Na IPeICTaB/ba PETaTHBHO HOBU HHCTUTYT y KpH-
BUYHOM 11paBy. [lox Tum ce mozppasymeBa caBpeMeHO ozpeleme CTHIaja U HEerOBUX
00ITMKa KOje YMHE: HICATHN U PEATHH CTHIAj. Mlako ce y mpaBHO] HCTOPHjU Oeexe
CIIy4ajeBH Y KOjUMa ce CYJIJIO HCTOM YYMHHOILY 3a BUIIE KPUBHUYHKX JeTia, TaJalll-
Y 3aKOHOITUCIIM HUCY TI03HABAIIM CTHUIIA] Ka0 caMOCTallaH KpUBHYHOIIPABHU HHCTH-
TyT. [Ipe OMCMO MOTJIM KOHCTaTOBaTH Aa je YOOH4YajeHO TpeTHUpame jeJHOT KpH-
BUYHOT Jieiia OMJI0 IPEHOIICHO U Y CUTyallhjamMa KaJia je YIUbEHO BHIEe KPUBUYHUX
Jienia o] CTpaHe MCTOT JIMa. Y TOM CMHUCIY je CyJ OJMepaBao CTPOXKH]y Ka3Hy, 0e3
noceOHOT 00pa3nokema 300T era ce y KOHKPETHOM KPUBHYHOM CIy4ajy MPHUMEHY-
je. Hame xpuBHYHO 3aKOHOAABCTBO MO3HAj€ JIBA OCHOBHA HAYMHA OJIMEpaBamba Ka3-
He 3a KpUBHYHA Jiena. [IpaBuiia KojuMa ce peryJuiry OBe CUTyallHje MOXKEeMO MOJIe-
JIUTH HAa: OIIITA U TocebHa.

OnmTuM mpaBuiiMMa ce peryJviie MUTame OMepaBamka Ka3He yIUHHUOILY je-
JTHOT OJTHOCHO BHIIIE KPUBHYHOT Jiena. Y TOM CMHCIY je Hall 3aKOHOZaBall MpOITu-
€ao BHIIIC OKOJIHOCTH KOj€, Y 3aBUCHOCTH OJI KOHKPETHOT KPUBUYHOT CIIy4aja, MOTY
nMaTtu oTexkaBajyhu mimm onmakmasajyhu kapakrep. Ped je o cmeaehum okoiHOCTH-
Ma: CTelleH KpUBHIle, ToOyAe U3 KOjUX je JeJI0 YUNIECHO, jaurHa yTpo’kaBama U
ToBpeIe 3amTHheHoT J00pa, OKOIHOCTH IO KOjuMa je AeNI0 VIHCHO, PAaHH|! JKU-
BOT YYMHHOIIA, HETOBE JIMYHE TMPHIHKE, HErOBO JPXKAWke MOCIe YYUHCHOT KPH-
BUYHOT Jie7la @ HApOYUTO HErOB OJHOC TpPEMa KPTBH KPUBHYHOT Je]la, UMOBHO
CTame YUYMHHOIA (KO HOBYAHE Ka3He), KOJ KPUBHYHOT JIeNa YUUELECHOT U3 MPXKIbE,
300T MIPHITITHOCTU PACH U BEPOUCIIOBECTH, HAIIMOHAIIHE WIIK €THUYKE TIPUITATHOCTH,
MoJja, ceKCyalHe OpPHjEeHTAIlUje WIM POJHOT MJICHTUTETa JIPYTOT JIHIA, Ty OKOJHOCT
cyn he IEHUTH Kao 0TekaBajyhy OKOJHOCT, OCHM aKO OHa HHje MponucaHa Kao ode-
JIeKje KpUBUYHOT JIenia.

[ToceOHMM MpaBUIIMMA Ce PETYIHINE MTUTAkhEe OIMEpaBarmha Ka3He 3a KPUBUYHA
JieNla y YUMIbEHA Y WACATHOM WM PEaTHOM CTHIEjy. YBaxaBajyhu crienuduaHoCTH
CTHIIaja ¥ MOTpeOe MpaBeAHOT HAauWHA OJMEpaBama KaszHe, Halll 3aKOHOJaBall je
MPOMHKCA0 PA3IHYNTE HAYMHE OJMEpaBama KazHe KOJ MAJOJIETHUX JIHIA, MyHOJIET-
HUX JMIa ¥ npaBHUX juna. O moceOHOr 3Hayaja je CTUIA] KPUBHYHHUX Jefla KOJ
MyHONeTHUX Juna. [IpeMa mUMa ce MpUMermYyjy TPH OCHOBHA CHCTEMa OJMEpaBamba
Ka3HE M TO: CUCTEM arlCopIIIHje, CUCTEM acrepaliyje U CucTeM Kymynaruje. thuxoso
JIEjCTBO CE OTJIeNa Y Pa3IuINTHM MOJAINTETHMA YTBphHBama jeIMHCTBEHE Ka3He 3a
CTHIIAj KPUBUYHUX JIENa.

Kon manonetnux nuna ce ytBphyje jeanHCTBEeHa Ka3Ha 0e3 MpeTXOAHOT Toje-
JUHAYHOT yTBphHBama Ka3HU 3a CBAKO KpUBHYHO Aeno. OBakaB HAYMH OMepaBamba

120



Kynrypa nomnmca, rog. XVIII (2021), 6p. 44, ctp. 111-122

Ka3He je cao0pa3aH CBOjCTBUMA MaJIOJIETHUX JIMIA ¥ YHH-CHULM Ja CE IpeMa mbHMa
NpUMEYje MIPUHLUI U3Y3€THOCTH Y KaKIbaBamby.

[TocebHa mpaBuia oaMepaBama KazHe 3a CTUIA] KPUBUYHUX Jeia IOCTOje U
KOJ IPaBHUX JUIA. Y TOM MOTJeNy Cy oApeljeHe rpaHMLe y OAMEpaBamky HOBYAHE
kazHe. OBa MpaBuJIa HE MOTY OMTH TIpUMEH-EHa KOJ Ka3He MpecTaHKa MPaBHOT JIHULA
jep ce oHa, IO CBOM NPaBHOM JIE€jCTBY, M3jelHadaBa ca CMPTHOM Ka3HOM KoJ (u-
3WYKHX JIUIA.
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CONSIDERING SENTENCE FOR PREDICATE OFFENSE

Summary: The process of sentencing means individualization and customiza-
tion types and extent of sentencing the crime and its perpetrator. In that way, the
purpose of criminal law, which consists in the last defense of the society from crime,
is best realized. The whole process of keeping the pre-trial and criminal proceedings
has the ultimate goal of sentencing the defendant. Furthermore, the procedure of
execution of the sentence is based on its previous measurement and adjustment of
the personality of the convicted person. Hence, the case law abounds with examples
in which an inadequately measured sentence has called into question the criminal
procedure itself and the defensive function of criminal law in the society. The issue
of sentencing in modern criminal law has been resolved in accordance with modern
trends in the field of punishing perpetrators of criminal offenses. Therefore, we can
distinguish between regular sentencing, which means that the perpetrator goes to
court for one criminal offense. However, in court practice, it is not uncommon for
the perpetrator to go to court due to multiple predicate offenses made in ideal or real
time. In this case, special sentencing rules apply, which take into account the fact
that several criminal offenses are tried at the same time. In criminal doctrine, there
are several modalities of sentencing for predicate offenses. Their number varied in
different time intervals. Our legislator has incorporated into its norms three ways of
sentencing for predicate offenses. These are the systems: absorptions, asperations,
and cumulations. In this paper, we will point out the advantages, disadvantages and
applicability of each of these systems that sentencing predicate offenses.

Keywords: sentencing, absorption, asperation, cumulation, sentencing, judg-
ment
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Inroduction

Although predicate offense was not known in earlier legal monuments, in
practice it was not uncommon for one person to commit multiple crimes for which
he is being tried at the same time. This situation was resolved by stricter sentencing
of perpetrators of criminal acts, and especially by strict and restrictive ways of exe-
cuting the sentence. They involved the use of violent methods to emphasize the sta-
te's readiness to deal with serious criminals. In a word, the dominance of the death
and corporal sentencing was a faithful companion of the earlier system of sentenc-
ing.

The absence of basic criminal law institutes, which find their application in
sentencing, is the common characteristic of older criminal codes. In them, we can
find the initiation of an idea of the need to uniquely take into account the various
circumstances that were influential in creating a holistic picture of the crime and its
author. It is known that the previous conviction of the criminal himself was a cir-
cumstance that affects his stricter sentencing. Furthermore, the affiliation of the per-
petrator and the victim to a higher or lower social class directly influenced the stric-
ter or milder sentencing regime. This practically meant that a free citizen, i.e. a
member of a higher social class, was unpunished for mutilating or killing the slave.
His (possible) responsibility referred to compensation for the damage to the master
of the slave, because his death reduced his property. However, giving full freedom
to reduce or aggravate sentences, according to the circumstances of the case, be-
comes an instrument of arbitrariness, abuse and confrontation with political oppo-
nents. (Blagojevi¢ 1957, 86).

The property power of the perpetrator was not taken as an obligatory circum-
stance when imposing a fine. It was considered that the fine did not have a public-
legal but a private character, so that its amount depended on the willingness of the
injured party to agree to a smaller amount of monetary satisfaction. After all, it was
not possible to determine the precise value of the perpetrator’s assets because there
were no mechanisms for its identification.

The circumstance of the criminal's behavior, after the crime was committed,
was not present in the consciousness of the then system of punishment. Only in the
Medieval, at the time of the application of the Inquisition, we can see the importance
of admission of guilt. In fact, the whole process is the apparatus at that time was
based on compulsory extortion of confession for a crime regardless of the means to
that end. We can conclude that there was no awareness of the need for a particular
way of sentencing for committed predicate offenses. On the contrary, there was an
ingrained understanding of the need for stricter punishment of those who don’t con-
fess the crime, regardless of their number and severity.
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It is interesting to note that the judges in Medieval had the option of choosing
the regime of execution of the sentence. This practically meant that the judge could
impose a milder sentence, but determine a stricter regime of its execution and vice
versa. In such situations, we could talk about a special evaluation of the manner of
execution of the sentence, which is not typical for today's criminal justice.

The sentencing, as well as its gradual classification in general and special
ways, is becoming inherent in the criminal codes of the modern age. They already
contain institutes without which it is not possible to talk at all about predicate of-
fenses and ways of sentencing in these legal situations. Legal logic begins to recog-
nize and simultaneously distinguish between ideal and real predicates, which imply
that the perpetrator, with one or more acts, committed several independent criminal
acts. In addition, there is maturing awareness of the necessity of determining and
imposing a single sentence, with respect to advance statutory rules. In this way, it
prevents the penetration of arbitrariness in the adoption of future judicial decisions
in certain criminal cases.

Sentencing in bourgeois states was based on diametrically opposed legal logic
in relation to earlier criminal codes. Here we find ideas about the need for objective
consideration of the committed crime and the circumstances that accompanied the
manner of its perpetration and the personality of the perpetrator. The French Penal
Code (Code Penal) of 1810, emphasizes the importance of objective circumstances
that accompanied the perpetration of a criminal offense, and completely ignores the
identity of the perpetrator in the sentencing process. Yet, still, there is no trace of the
special rules on sentencing for predicate offenses. Based on the available materials,
we could conclude that the courts took into account the fact that a person had com-
mitted several criminal offenses, which would have punished the same person more
severely, although de jure they did not know the institution of predicate offense.
Therefore, it was not possible to apply special rules for sentencing for predicate
offense.

In criminal doctrine, the question of sentencing, for predicate offenses, has
been considered within the framework of prevailing theoretical understandings and,
within them, individual theoretical orientations. Historically, the present theoretical
understandings can be classified on the basis of their approach in sentencing perpe-
trators.

The absolute approach to sentencing the perpetrator of a criminal offense im-
plied the literal application of criminal regulations, without the possibility of general
and special sentencing. Thus, there could be no question of applying the rules for
sentencing at predicate offense.

The relative approach includes the possibility of unlimited sentencing without
clearly set frameworks. These are wide criminal ranges in which respect for the
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principles of proportionality, equality, and therefore legal certainty, is called into
question. (Stojanovi¢ 1991, 75).

A mixed approach is inherent in modern penal codes. It represents a synthesis
of previous approaches, adapted to the requirements of modern times, in which cri-
minal repression, in addition to the retributive, is based on the restorative principle.

Regular sentencing in criminal law

Regular sentencing in criminal law is the process of adapting it to the circum-
stances of a particular criminal case and the personality of the perpetrator. In this
way, the legal purpose of sentencing can be achieved, as the ultimate goal of sen-
tencing. Although criminal-legal, by its nature, the purpose of sentencing has its
political-ideological dimension. It is based on different approaches in choosing the
type and measure of a particular sentence from the existing register of criminal sanc-
tions. Recent legal history records the presence of differences, between capitalist and
socialist countries, where we find favoring fines as opposed to a strict sentencing
system. Our legislator prescribes that the purpose of sentencing is achieved as fol-
lows (KCS 2019, art. 4, item 2):

1) preventing the perpetrator from committing criminal offenses and influencing
him not to commit criminal offenses in the future;

2) influencing others not to commit criminal ofenses;

3) expressing social condemnation for a criminal offense, strengthening morals
and strengthening the obligation to respect the law;

4) achieving fairness and proportionality between the offense committed and the
gravity of the criminal sanction.

Primarily taking into account the clearly stated purpose of sentencing, it is
necessary to approach the process of sentencing in each specific case. This practi-
cally means that, with minimal application of retribution, the general-preventive and
special-preventive goals of imposed sentence should be achieved. Therefore, the
question of the measurability of a certain type of sentence is considered crucial. In
this way, the guaranteed function of criminal law in society is most effectively real-
ized. Here, an application of the principle of legality in substantive criminal law
plays an important role. In this way, the rule of law protects citizens with criminal
law, but also protects them from criminal law. (Stojanovi¢ 2008, 19).

In criminal law, two possible ways of sentencing are known: legal and judi-
cial.” The legal sentencing contains prescribed types of sentences that are imposed in

% In addition to legal and judicial, the literature also mentions administrative sentencing. The starting
point here is the fact that state administration participate in sentencing in different ways (Jovasevié,
2002, 351).
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a particular case. Ranges of sentences are provided in which the court must move
when individualizing the sentence. Judicial sentencing requires the court, within the
prescribed criminal ranges, to impose a sentence in accordance with the circum-
stances of the criminal case in which it is acting. (Joksi¢ 2019, 348).

The legal determination of sentencing, based on the prescribed sentencing
framework, is an imperative that is subject to additional concretization. This implies
the obligatory consideration of circumstances, the presence of which affects a milder
or stricter regime of sentencing the perpetrator of a criminal offense. The following
circumstances are in question (KCS 2019, art. 54, item 54a): degree of guilt, motives
from which the act was committed, severity of endangerment or violation of the
protected good, circumstances under which the act was committed, previous life of
the perpetrator, his personal circumstances, his posture after committed criminal
offense and especially his attitude towards the victim of the criminal offense, as well
as other circumstances related to the identity of the perpetrator. When imposing a
fine in a certain amount, the court will take into account the financial situation of the
perpetrator. Finally, in the case of a hate crime, due to race and religion, nationality
or ethnicity, gender, sexual orientation or gender identity of another person, the co-
urt will assess this circumstance as an aggravating circumstance, unless it is pre-
scribed as character of the crime. We can divide these circumstances into objective
and subjective, depending on whether they affect the domains of the crime or its
perpetrator.

In criminal law, it is strictly forbidden to double-count the circumstances
when sentencing a perpetrator of a criminal offense. This principle consists in the
fact that one and the same circumstance, whether mitigating or aggravating, if it
characterizes the nature of the criminal offense, at the same time it ceases to be miti-
gating or aggravating.

The case law abounds in cases in which the circumstances can be interpreted
multiple times depending on the objective and subjective moments of a particular
criminal case. For example, the degree of guilt of the offender may consist of inten-
tional (more serious circumstance) and negligent (less serious circumstance) con-
duct. The motives can be reflected in more or less dishonorable motives that played
a leading role in the perpetration of the crime. Thus, motives fall into ethical catego-
ries, and can be positive and negative, egoistic and altruistic, or mitigating and ag-
gravating, in terms of sentencing the perpetrator. (Babi¢ and Markovi¢ 2013, 340).
Determining the motivational mechanism in the criminal-legal sense is very impor-
tant. In criminal doctrine prevailing opinion of motive as an integral psychological
factor creates and determines criminal behavior. Consequently, all motives can be
divided into: criminal and non-criminal (Puri¢ 2005, 49).

The conduct of the perpetrator during and after the perpetration of the crimi-
nal offense, as well as his attitude towards the victim, have the status of important
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circumstances when sentencing. The lack of empathy towards the victim of the cri-
me and the absence of sincere remorse indicate the perpetrator's determination to
commit the crime regardless of the consequences. There is not the slightest dose of
indecision in his personality to commit a crime. This can also be understood through
the relationship between the perpetrator and the victim of the crime. Open expres-
sion of hatred and negative evaluation of the victim's property contribute to the crea-
tion of a general image of the perpetrator of the crime. He belongs to the category of
the most serious criminals who is not stopped from committing the most monstrous
crimes, the consequences of which exceed the necessary degree, necessary to achie-
ve the prohibited consequence. Hence, finding adequate sentencing by type and me-
asure is in the function of satisfying criminal-political requirements for suppression
and prevention of crime. In doing so, one should take into account the guaranteed
rights of the perpetrator of the criminal offense, which can be seriously called into
question by an inadequately measured and imposed sentencing. The presented ar-
gumentation speaks in favor of the importance of the normative regulation of the
sentencing system. It depends on the above, whether and to what extent the above
will be able to be realized. (Miladinovié¢ Stefanovi¢ 2019, 206).

Sentencing for predicate offenses

Regular sentencing contains the rules that apply in each specific criminal case
that receives a court epilogue. This way of individualizing the sentence is accepted
in our criminal law. With some differences, more formal and somewhat essential,
most criminal legislations rest on such sentencing rules. In our criminal doctrine,
most authors agree that general sentencing rules form the essence of criminal policy
and represent the best guarantee of the success of criminal law in judicial practice.
After all, the central motive in changes in criminal legislation can be found in the
rules concerning the manner of sentencing the perpetrator of a criminal offense.

In criminal doctrine and applicable criminal regulations, there are several mo-
dalities for sentencing. There, the general rules of sentencing are adapted to different
circumstances that have an aggravating or mitigating character. This includes: ad-
ministering predicate offense, sentencing a convicted person, mitigating the sen-
tence, release from sentence, etc.

Our legislator respects different modalities of sentencing a perpetrator.
Among them, special attention is paid to measuring predicate offense. In this regard,
several optional possibilities are prescribed, which contain the rules of this method
of sentencing for predicate offense. As a predicate, it is understood that one person
with one action (ideal) or with several actions (real) commits several criminal of-
fenses for which he is being tried at the same time. At first glance, we can conclude
that this way of uniform sentencing for predicate criminal offense is legally expedi-
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ent. More precisely, in the legal-technical sense, at the criminal-legal level we have
solutions that help the court to impose a sentence for several criminal offenses with
a single sentence and in one verdict.

When sentencing for predicate offenses, multiple questions are asked that re-
quire answers. They precede the sentencing procedure itself and represent the land-
marks in which courts must move in such situations. In the first place, it is necessary
to answer whether there is a difference, when measuring the sentence for the ideal
and realistic predicate offense. The second question concerns the way sentences are
measured for all predicate offenses. (Baci¢ 1998, 426).

The question of distinguishing between the ideal and the real predicate of-
fense is of an essential nature. It boils down to taking one or more actions that ac-
complish the prohibited consequence i.e. constitutes a criminal offense. In principle,
our legislator doesn’t prescribe different ways of determining a common sentence
for multiple offenses committed in one of two possible predicate forms. However, in
court practice, the prevailing practice is that in real juncture the perpetrator is more
severely sentenced in relation to ideal juncture. Thus, the distinction is not de jure
but de facto and relates to the conduct of the courts in these legal situations.

There are several ways of sentencing for predicate offenses, but two basic
ones stand out. The first concerns the imposition of a single sentence without the
prior determination of individual sentences. The second refers to the imposition of a
single sentence, based on previously established sentences for each individual of-
fense. In the next stage, one of the three systems is applied to individual sentences:
absorption, asperation or cumulation. The end result is the utterance of a single sen-
tence for all predicate offenses. Therefore, it is necessary to point out the specifics of
both methods of sentencing for predicate offenses. It is also extremely important to
establish a distinction in sentencing for predicate offenses in juvenile and adult per-
petrators.

Sentencing for predicate offenses in minors

The sentencing for predicate offenses in minors differs significantly from that
in adults. This is a special way of sentencing in relation to the general rules for sen-
tencing juveniles. Here, the court for predicate offenses will assess one sentence
within the prescribed penalty ranges at its own discretion. (ZOM 2005, art. 31, item
1). In addition, if for one of the criminal offenses committed as a predicate offense a
juvenile imprisonment should be imposed and for the other a correctional measure,
the court will impose only a sentence of juvenile imprisonment for all criminal of-
fenses. Furthermore, if the court for predicate offenses determines the sentences of
imprisonment and juvenile imprisonment, then it will impose only imprisonment as
the only sentence. At the same time, if the court finds that a correctional measure
should be imposed for some predicate offenses and a prison sentence for others, it
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will only impose a prison sentence. In addition, the court will act in the same way,
even if after the sentence it is determined that the convict committed another crimi-
nal offense before or after its imposition. (Nikoli¢ and Joksi¢ 2011, 177-178).

Based on the applicable legal provisions and the situation in court practice, we
can observe exceptionality in punishing minors. That is why we have a small num-
ber of sentences of juvenile imprisonment. As a result, the possibilities for measur-
ing predicate offenses are reduced. When that happens, it deviates from the rules for
sentencing at the predicate offense for adults. More precisely, individual sentences
and then a single sentence are not measured, but a single sentence of juvenile im-
prisonment is immediately imposed. This method of sentencing is also applied to the
so-called mixed situations, when there are places to apply correctional measures and
sentences of juvenile imprisonment at predicate offenses. (Peri¢ 2007, 80).

Sentencing for predicate offenses in adults

Sentencing for predicate offenses in adults implies the application of special
rules, which apply to different situations and modalities of application of this type of
sentencing. As a general rule, in the case of predicate offenses, first an individual
sentence is determined for each criminal offense separately, and then a single sen-
tence is imposed in one criminal proceeding and one verdict. When determining a
single sentence, the court applies one of the envisaged sentencing systems, as fol-
lows:

1) Absorption system, which is applied when a single sentence represents the
most severe of the individually imposed sentences. Here, the perpetrator is sen-
tenced only for the most serious crime. Then the unique and at the same time
the most severe sentence absorbs other (milder) individual sentences for crimi-
nal offenses.

2) The system of asperation, which is applied when a single sentence is reached
by increasing the most severe of the established individual sentences, but it
must not reach the total sum of individual sentences, nor exceed the general
maximum for imprisonment. In this system, there are double limitations in de-
termining a single sentence for predicate offenses. In this way, possible abuses
in its application are prevented.

3) The system of cumulation, which exists when a single sentence represents the
total sum of all previously individually determined sentences. This system is
applied in criminal law in the case of monetary fines. (Joksi¢ 2019, 363-364).

Our legislator has clearly foreseen more possibilities for the application of
each of the listed systems of weighing of predicate offense. (KZS 2019, ¢l. 60, st. 2).
In doing so, the application of legal possibilities is linked to the type and measure of
previously established sentences. In this way, the entire process of sentencing for
predicate offense is legally completed.
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Absorption applies if the court has found life sentence sentences for one of the
predicate offenses. Then this (most difficult) sentence absorbs the other (milder)
individually determined sentences. Therefore, it is meaningless to take into account
the application of other sentences, because they can’t achieve their purpose, in the
situation of a convicted person's life imprisonment.

Asperation applies if the court has determined individual prison sentences and
then uses this single sentence system to predicate offenses. In this case, the single
sentence is larger than the most difficult to determine sentence, but it must not ex-
ceed their total sum. It is possible to apply asperation in two different situations. The
first implies that the court for predicate offenses determines prison sentences, raises
the most severely determined sentence, provided that a single sentence must not
reach the sum of established sentences or exceed 20 years in prison. The second
refers to the restriction when predicate offenses are punishable by imprisonment for
up to three years, then the single sentence can’t exceed 10 years in prison. (Lazare-
vi¢ 2011, 288).

Cumulation is applied when the court adds individually determined sentences
and thus obtains a single sentence for predicate offense. Our legislator has pre-
scribed several different rules which elaborate in more detail the possibilities of
applying the cumulation system in court practice. These are the following legal situ-
ations and they provide for the possibility of applying special rules for predicate
criminal offenses:

— the first possibility implies that the court for predicate offenses imposed only
fines. In this case, it will impose a single fine in the amount of the determined
fines, provided that it may not exceed 18,000,000 RSD.

— the second possibility implies that the court has determined only fines in certain
amounts, so that the single fine may not exceed 1,000,000 dinars or 10,000,000
dinars, if one or more criminal offenses were committed out of greed.

— the third possibility implies that the court has determined penalties for all pre-
dicate offenses - work in the public interest. In this case, they will impose a sin-
gle sentence - work in the public interest, through a system of cumulation. The
restriction here is that the total sum of the established working hours must not
exceed the general maximum of 360 hours, and the time in which the work must
be done must not exceed 6 months.

— the fourth possibility implies that the court will impose a fine, as an ancillary
sentence, if it has been established for at least one predicate offense, and if it
has determined more than one fine, it will impose one fine. However, when the
court determines the fine as the main sentence, and at the same time determines
the fine as an ancillary sentence, then it will impose one fine.

Our criminal law provides for the possibility of imposing a fine for predicate
offenses whose actors are legal entities. It is stipulated that a legal entity may be
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liable for multiple predicate offenses. In this case, the court will impose a single fine
in the amount of the determined fines, provided that it can’t exceed the amount of
500,000,000 dinars. Furthermore, if for all criminal offenses, as predicate offenses,
imprisonment sentences of up to 3 years are prescribed, then the single fine can’t
exceed the amount of 10,000,000 dinars (ZOP, 2008, Art. 17). This system of sen-
tencing, for predicate offenses in legal entities, is adapted to their legal nature and
the specifics of their legal status. This means a very small number of fines that can
be imposed on a legal entity. These are two sentences: a fine and termination of the
legal entity. By the nature of things, the rules for determining criminal offenses can
be applied to several individually determined fines. Conversely, the sentence of ter-
mination of a legal entity can be compared to the death penalty of a natural person.
Therefore, it is legally impossible to introduce this sentence into the system of
weighing of predicate offenses, along with the fine.

Conclusion

Predicate offense is a relatively new institute in criminal law. By this is meant
the modern definition of the predicate offense and its forms that make up: the ideal
and the real predicate offense. Although there have been cases in legal history in
which the same perpetrator has been tried for several criminal offenses, the legisla-
tors of the time did not know the predicate offense as an independent criminal law
institute. Rather, we could state that the usual treatment of one criminal offense was
transferred in situations when several criminal offenses were committed by the same
person. In that sense, the court imposed a stricter sentence, without a special expla-
nation as to why it is applied in a specific criminal case. Our criminal legislation
recognizes two basic ways of sentencing for criminal offenses. The rules governing
these situations can be divided into: general and special.

The general rules regulate the issue of sentencing the perpetrator of one or
more criminal offenses. In this sense, our legislator has prescribed several circum-
stances which, depending on the specific criminal case, may have an aggravating or
mitigating character. These are the following circumstances: the degree of guilt, the
motives for the crime, the severity of the threat or violation of the protected good,
the circumstances under which the crime was committed, the perpetrator's previous
life, his personal circumstances, his attitude after the crime and especially his rela-
tionship with the victim of the criminal offense, property status of the perpetrator (in
the case of a fine), in the case of a criminal offense committed out of hatred, due to
race and religion, nationality or ethnicity, gender, sexual orientation or gender iden-
tity of another person, the court will assess this circumstance as an aggravating cir-
cumstance, unless it is prescribed as a feature of the offense.
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Special rules regulate the issue of sentencing for predicate offenses in an ideal
or real time. Taking into account the specifics of such and the need for a fair way of
sentencing, our legislator has prescribed different ways of sentencing minors, adults
and legal entities. Of particular importance is the predicate offense in adults. Ac-
cording to them, three basic sentencing systems are applied: absorption system, as-
peration system and cumulation system. Their effect is reflected in the different mo-
dalities of determining a single sentence for predicate offenses.

In the case of minors, a single sentence is determined without prior individual
determination of sentence for each criminal offense. This way of sentencing is in
accordance with the characteristics of minors and the fact that the principle of excep-
tion in sentencing is applied to them.

Special rules for sentencing for predicate offenses also exist for legal entities.
In this regard, limits have been set in the imposition of fines. These rules can’t be
applied to the penalty of termination of a legal entity because, by its legal effect, it is
equated with the death penalty for natural persons.
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