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AXKYPUPAIGE ,,IIPABA 1A CE BYJIE 3ABOPABJBEH”
KAO ITPUHIIUIIA SBAINTUTE ITIOJATAKA Y
EBPOIICKOJ YHUIHN

Casxcemax: [la mu ,,ipaBo na ce Oyze 3a0opaBibeH” Tpeda fa mocMarpamo Kao
NpeTHY cI000AK TOBOPa MIIM Ka0 MEXaHW3aM OCTBapHBamba IpaBa Ha MPUBATHOCT?
OBaj HajKOHTPOBEP3HUjU CIEMEHT TpaBa HA MPUBATHOCT W 3AINTHTE JUYHHUX IO/a-
Taka je u3a3Bao riodaiHy ae0aTy O MPUBATHOCTH U 000U M3paxkaBarma. Y PKOC
YHILEHHULIU 112 je ,,ipaBo na ce Oyne 3a0opaBibeH” KOAU(PHUKOBAHO Y OKBHPY 4YIaHa
17 Onwre ypende o 3alITHUTH HOAATaka O JUYHOCTH M J1a Cy OCHOBHHM IIOCTYJIaTH
oBOT TpaBa Achuuucanu y npeamery ['yra lllmanuja, onpeheHa murama W gajbe
ocrajy 6e3 agekBaTHOT oaroBopa. Kako Ou ce creknia jacHa ujeja o caapxkajy ,,ipasa
na ce Oyne 3abopaBibeH”, Ka0 NPUHIMIIA 3AIUTHTE IT01aTaKa, a y CKIaay ca HajHOBH-
JOM €BPOIICKOM IIEPCIIEKTUBOM, IIPEIMET UCTPAKMBamba Ce OJHOCH Ha aHAIM3Y pas-
BOja MPEIMETHOT IpaBa y CBETIY pPEJIEBAaHTHUX IMPONKCa, Ka0 M jypHCIPYACHIH]jC
Cyna npaBae EBponcke ynuje. Unanak Hajipe mpyska mperiies KOHIenTa ,,ipasa 1a
ce Oyne 3abopaBibeH”’, O MPBUX Tpemora ¢GopMyamyje OBOT MMpaBa, A0 HajHOBU-
JUX cagpXKaHUX Y aKTyeIHHM MpomnrcuMa. Y HACTaBKy je moceOHa maxkma nocsehe-
Ha aKTyeJHHM CTaHJapArMa KOHIIENTa ,,ipaBa Jia ce Oye 3a0opaBibeH”, ca acleKTa
HempaBHuX mpecyna Cyna npasne Eporicke yuuje, ['ll u apyru nmporus LIHUJI u
HHWJI nmpotus ['yria. Y okBHpY 3aKJbyYHHX pa3MaTpama, ayTOPH UCTUIY TOTPedy
TEOPHjCKOT MHOBHpama ,,lpaBa Ja ce Oyne 3a0opaBibeH”, Ka0 W YCIIOCTaBJbamba
aIeKBaTHOT' NIPAaBHOI' OKBUPA HETOBOTI peryjHcama Kako OM ce MPEeIMETHO IpaBo
YKJIONMJIO y KOHLENT COLMOTEXHWYKOI acleKTa npaBHe KyaTtype. Llwp unanka ce
OJTHOCH Ha cariie/laBamke NMIUIEMEHTaIH]e ,,lIpaBa na ce OyJe 3a00paBibeH” y OKBH-
py EBporicke yHUje U HICHTU(DHKOBAKE INIABHIX M33a30Ba Y HABEJCHOM CMHUCIY.

Kawyune peuu: mpaBo na ce Oyzae 3a0opaBibeH, 3allTUTa MOjAaTaka o
JMYHOCTH, €BPOIICKA peTyJaTuBa, jypucnpyaenunja Cyaa npasae EBporncke yHuje
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YBoaHa pazmarpama

Koja je mpaBa BpeZHOCT OCHOBHOT JbYACKOT TIpaBa Ha MPHUBATHOCT W 3aIUTUTY
JMYHHUX T0AaTaKa y epy Jurutanuizandje? Y cBeTy HelpeUu3HUX MpaBHUX CTaHAAp-
Jla y TOTJIeAy KOHTPOJIC JUTHTATHOT )KUBOTA M JUTHTAHE aKTMBHOCTH I10jEHHIIA,
Ka0 W HEjaCHMX HMIUIMKAIMja JUTUTATHOT MEMOpHCama Yy KOHTEKCTY 3aIlTHTE
JUYHUX TOJaTaka, He MOXKEMO Jla 3aHEMapHMO YWILCHUIY Jla Pa3iHyUTd acleKTH
Hallle IPUBATHOCTH MOTY Ja Oyny 3HaudajHo yrpoxenu (Mmagenos 2013, 576). by-
nyhn na VHTepHEeT MMa TOTOBO HEOTpaHMYEH KamanuTeT rnamhema, BENUKEe KO-
JMYUHE MoJIaTaKa MOTY Aa Oyay MOCTYITHE TOKOM HeoJpe)eHOT BPEeMEHCKOT MepHO-
Ja, Te Ha pa3iu4yuTe HaYMHE YTHYy Ha ayTOHOMHjy mnojeauHuna. Jejsua Jlunzcej
(David Lindsay) je HaBemeHu mpoOieMm ommcao Kpo3 (opmynanujy ,,JUTHTATHA
Beunoct” (Lindsay, 2014, 290). Majep-lllonbepr (Mayer-Schonberger) je 2009.
roauHe y geny Delete maxkmy jaBHOCTH yCMEpHO Ha YWECHHUILY J1a j€ TIOCTENCHO
3a00paBIbambe, CBOjCTBEHO JbYJMMA, 3aMEH-CHO ayTOMAaTH30BaHNM TaMhemeM ImyTeM
texHosoruje (Mayer-Schonberger 2009). ¥V cBetiTy HaBeIleHUX M3a30Ba JUTHTAITHOT
no0a, KOHIIENT ,,ipaBa Aa ce Oyne 3a0opaBibeH” MOCTaBIbEH je Yy (OKYC HAyIHUX
pacmpasa.

Kako 0w ce crekna jacHa uzaeja o caapixajy ,,ipasa Ja ce Oyne 3a0opaBibeH”,
Kao MPHUHIIMITA 3aIITUTE MT0/IaTaKa, a y CKIaay ca HajHOBHJOM €BPOIICKOM ITePCIIeK-
THBOM, TIPEAMET UCTPAKUBAFKA CE OJHOCH Ha aHAIM3Y Pa3Boja MPEIMETHOT IpaBa y
CBETIIy peNeBaHTHUX Npomuca, kKao u jypucnpyzaenuuje Cyna mpasiae Esporcke
yHHUje. UnaHak Hajrpe mpyka mperiiea KOHIEeNTa ,,ipaBa 1a ce Oyae 3abopaBibeH”,
OJI IPBHX TIpeIora (popMysiaiije OBOT Mpasa, 10 HajHOBHJUX CaIpiKaHUX y aKTyel-
HUM TIponUcHMa. Y HACTaBKy je MmoceOHa Makmka MocBehieHa akTyelHUM cTaHaap-
JUMa KOHIENTa ,paBa na ce Oyne 3a00paBibeH”, ca acleKkTa HeAaBHUX IpecyAa
Cyna npasae Esporicke yauje, ['Ll u npyru nporus HHWJI u LITHWJI npoTus ['yria.
VY ¢doxkycy uctpaxkuBama cy noreHnujanHe nocnenune mnpecyna Cyna mpasne E-
POIICKE YHH]je Ha JaJbH Pa3BOj KOHLENTA ,,IpaBa Ja ce Oyae 3a00paBbeH”’, HAPOUHUTO
y noryiefly yHKIIMOHUCAha HHTEPHET MPEeTPaKUBava. Y OKBUPY 3aKJbYYHUX pa3Ma-
Tpama, ayTOpH UCTUIY MOTpeOy TEOPHjCKOT HHOBHpama ,,lIpaBa 1a ce Oyzae 3abopa-
BJbEH”, KA0 U YCIIOCTaBJbaka aJIEKBATHOT IMPAaBHOT OKBHPA HETOBOT pETyNUCamba
Kako OM Cce MPEeMETHO MPaBO YKIONMUJIO y KOHIIETIT COIMOTEXHIYKOT acleKTa MpaB-
He kynrype. Llmib wranka je ma omoryhm yBUj y UMIUIEMEHTANH]y ,.lIpaBa 1a ce
Oyne 3a0opaBibeH” y okBUPY EBponcke yHHje U HIACHTU(DUKOBAE TJIABHUX M3a30Ba
y HaBeJIGCHOM CMHCITY.

Pa3Boj npaBa aa ce 0yae 3a00paB/beH

VY mnpaBHOj MOKTPHHH HE MOCTOjU KOHCEH3YC Kako y MOMIEAy TMOCTOjarba
,IIpaBa Ja ce Oyme 3ab6opaBibeH”, TAaKO HU Y TIOTJIEAY HBETOBOT canpikaja. TeopHjcKu
OKBHUp carjelnaBama JehUHHIINjE ,IpaBa Aa ce Oyae 3a00paBJbeH” MOjapa3yMeBa
pasnuuuTe NpUCTyTie HaBeAeHoM nutamy. IIpema Jlunmcejy (Lindsay), mpaBo aa ce
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Oyne 3a00paBibeH je ,,pe3epBHCAHO 3a MPaBO Ha YKIamame JTUYHUX IoJaTaka Ha
WHTepHeTy WIM Ha OrpaHWYEH MPHUCTYN HaBeaeHuM mnojanuma” (Lindsay 2014,
292). Kacressano (Castellano) npeaMeTHo npaBo AedHHUIIE Kao TPaBo ,, Ha TIPUTO-
BOp NpOTHB HeonarrheHe oOpase JIMYHHUX MMOAaTaKa, Yak M KaJua cy TH TOJalH ca-
Ip>kaHd y jaBHEM nokymentuma” (Castellano 2012, 29). ,,IIpaBo ma ce Oyne 3abopa-
BJbEH” CE y KOHTEKCTY 3aITHTE JTHYHHX IMOJaTaKka 3aCHUBA Ha WJCjH Ja I10jeTuHAIl
MMa TIpaBo Jla 3aXTeBa yKJIamame JHYHUX WHPOopMaluja ,,koje ¢y noctynHe Ha UH-
TEpHETY W Koje¢ TMOTCHIMjAIHO YIpOKaBajy FETOBY NMPHBATHOCT IJIM Ja 33aXTeBa
IbUXOBO YKIamhame U3 JUCTE pe3yliTaTa OHNajH nperpaxuBama’” (Guadamuz 2017,
60).
Wuannujanno ¢opMupame JernjicaTUBHOT OKBUPa KOHIIETITA ,,lIpaBa Jia ce Oy-
Iie 3a00paBibeH” y OKBUPY EBpOIICKE yHUje yCIOCTaBIbEHO je ycBajameM JupexTune
0 3amTUTH mojaTaka 95/46/E3 uuju ce mpeaMeT peryimcama OQHOCH Ha o0pany u
MPUCTYT JUYHUM nojanuma nojeaunana y EY. [lupektusa 95/46/E3 npensuba na
JUYHU Tojany tpeda na Oyay ,,IpUKyIUbaHH y oapeleHe, U3pHUuTe W 3aKOHUTE
HaMeHe, U He CMejy Ja ce najbe 00paljyjy Ha HaUWH KOjH j€ HETPUMEPECH THM HaMe-
Hama”, Kao W Jia caMH MOJaly Mopajy 1a Oyay ,,IpUMEPEHU, PEICBAHTHU U HE CMEjY
OWTH MPEKOMEPHHU Y OJHOCY Ha HaMEHY paiM Koje ce MPUKYIUbajy W/WIK ce Jajbe
o0pabyjy” (dupextuBa 95/46/E3, Unan 6). [lopen naBeneHor, JupextuBa 95/46/E3
je mpyxana MOryhHOCT MojeIMHIINMA JIa 3aXTeBajy OpHCambe HIH OJIOKUPAhEC BUXO0-
BUX JIMYHUX TOAAaTaka YKOJIHKO 00paja Wi YyBambe UCTUX HHUCY y CKIagy ca Ipo-
nucaHuM cTa"napauma. Oiamheme NojeJMHAaLa Y HABeIEHOM CMUCIY C€ Pa3BHIIO
y TpaBo J1a ce 3aXTeBa yKJIamame U3 JINCTE pe3yiiTaTta OHJIajH MPeTpakuBama, Ofl-
HOCHO y KOHIIETIT ,,lipaBa fa ce Oyae 3abopasisen” (Criscione 2020, 318).
CnoxeHOoCT ,,ipaBa Jia ce Oy/e 3a0opaBiber” y 100a JUrHTAIM3aIU]e je IPBU

nyT carnenana 2014. rogune, y okBUpy KOHTpoBep3He mpecyne Cyaa mpasae Es-
poricke yHHje y ciy4ajy ['yrn nporus lllmancke arenmmje 3a 3amITUTY MojaTaka U
Mapua Kocrexe ['onzaneca (Google Spain SL and Google Inc v. Agencia Espanola
Agencia Espafiola de Proteccion de Datos and Mario Costeja Gonzalez, CJEU,
C-131/12). llnancku npskaBibanuH, Mapuo Koctexa ['oH3zanec, je 3axTeBao o1
I'yrna na uadopmanuje o npe 16 roguHa O jaBHOj MPOJAjU HETOBE UMOBHHE yCIIE]
noyra, Oyay oOpucaHe W3 pe3yiTara oHNajH mperpare. MHTepnperanuja AupekTruse
95/49/E3, xao u unana 8 IloBesbe EBporicKe YHHje 0 OCHOBHHM IIpaBUMa CE€ 3aCHH-
Baja Ha ciiegehum nuramuma:

(1) na 1 UHTEpHET MpeTpakuBavde MOXKEMO J1a TTocMaTpaMo Kao ,,KOHTpoJope”

KOMIUIEMEHTapHO 3axTeBuMa wiana 2 Jlupextuse 95/46/E3;
(2) na ma {upextuBa 95/46/E3 obaBe3yje kommnaHuje u3BaH EBporicke yHuje;
(3) lla mu npxaBJbaHu AprkaBa WiaHUa EBpoIICKe YHHjE VKUBAjy 3aIITUTY
,IIpaBa ja ce Oyzae 3aboparsben” (Royston 2016, 257).

Cyn npaene EBporicke yHHje je mpecynuo Jla WHTEPHET MPETPaKUBa4d Kao
mro je I'yrn, ucnymasajy ycioBe AeuHHUIMjE KOHTPOJIOpa MoJaTaka y CMHCIY
grana 2 [upextuBe 95/46/E3. Cynm je nake pasmarpao HpuMmeHy JlupektnBe
95/46/E3 na 'yrn ycnen uumbeHHIIE Aa OomepaTep He BpIiuM oOpaly mojaraka y Jap-
JKaBH Y KOjOj je TIOKPEHYT MOCTyNaK. Y HaBeIeHOM KOHTeKCTy CyJa je 3aKby4Ho Aa
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ce JlupekTuBa mpuMemyje Ha ['yrin yciien YdmbCHUIE a je OBa KOMIAHHja MyTeM
HImaHcke (huiMjae yernocTaBuia KOHTPOJy aKTHBHOCTH Y OJHOCY Ha IIITaHCKE JIp-
)kaBibaHe. Cyn mpaae EBporicke yHHje je Tpecynuo Ja ApiKaBJbaHU JpiKaBa
uynanvna EY yxuBajy 3amtuTy ,,ipasa Ja ce Oyne 3a00paBibeH” y CKIamy ca ojpe-
noama JlmpektuBe 95/46 /E3, Te mMajy mpaBo Aa 3aXTeBajy Ia MPETPaKUBadH MOMYT
I'yrna ykiioHe caapikaj U3 pesyJitaTa MpeTpare KOoju ce OJHOCE Ha uH(popMalluje
KOje Cy HeTauHe WM HHUCY BUIIIC pelieBaHTHe. HaBeneHa npecyna HUje ycrnocraBuia
arcoJIyTHO ,,ITPaBo 1ia ce Oyae 3abopaBibeH’ yeien dnmeHuIle na je Cyma u3puIuTo
HarJIacuo HEOIXOJHOCT YCTaHOBJbaBama OajaHca y OCTBapHBamy OBOT IpaBa ca
CTaHIapauMa 3allTUTE JPYTUX OCHOBHUX JbYJCKHX IpaBa y CKIIAJY ca MPHHIUAIIOM
nponopiuoHanHocTi. Cyl je MHTEpPHET MPEeTPAXKMBAYMMa TPEMYCTHO PellaBambe
BpJIO JIETMKATHOT TTUTamka OaJlaHCcHpama ,,lipaBa aa ce Oyae 3abopaBibeH” U CI000 e
U3paxkaBama, T je OJJIyKa O HCIYHCHOCTH YCJIOBa NpPUMEHE ,,ipaBa jaa ce Oyie
3a0opaBibeH” y 0Jjpe)eHUM OKOJTHOCTHMA MOBEpEHa MPUBATHUM KOMIIaHH]aMa.,

be3 003upa Ha unmeHHIly Ja je HaBeneHa mpecyna Cyna mpasne EBporcke
YHHUje TJIIO0AIHO TPENo3HAT/hUBa Y KOHTEKCTY YCTaHOBJhaBama ,,lIpaBa na ce Oymae
3abopaBJbeH”, OHA HUje ,,CTBOPHIIA HOBO MPABO Kao TakBo, Beh je Ha MHTEpHET Ipe-
TpakuBaye NMpUMeHHIa nocrojeha mpaBa Ha HCHpaBibambe, OpUcame, ONOKUpAmkEe U
MPUTOBOP Koja cy mpensuljeHa JIMPEeKTHBOM O 3alITUTH MOJATaKa U KOja Cy Kao
TakBa Beh uMaia CBOjy NMpUMEHY Yy OJHOCY Ha JIMYHE MOJATKe KOju cy oOpahuBanu
Kako Of CTpaHe jJaBHUX OpraHa, Tako W mpuBaTHUX cyOjekarta ” (Guadamuz, 2017,
62).

Onura ypeada o 3alITUTH NOJATAKA 0 JUYHOCTH

[Ipermu3Huja Bep3uja ,,lpaBa aa ce Oyae 3adopaBibeH” je TpenBuheHa ompen-
bama Omite ypeaoe o 3allTUTH MoAaTaka O JIMYHOCTH KOja je CTYNuIa Ha cHary 25.
Mmaja 2018. rogune (Ypenoa (EY) 2016/679 Eporckor Ilapnamenta u Capera on
27. anpuna 2016. o 3amTuTH (QU3MYKHX JHIA Y OJHOCY Ha oOpaxy mojaTraka o
JUYHOCTH, U O CIOOOJHOM KpeTamy TakBUX IOJaTaka M O CTaBJpamy JHWpexTuBe
95/46/E3 Ban cHare, Regulation (EU) 2016/679). Unan 17 Ommure ypende o 3amrtu-
TH TIOJjaTaKa O JMYHOCTH Ae]uHHUIIE ,,IpaBo Ha Opucame”’, OTHOCHO ,,IPAaBO J1a Ce
Oyne 3a00paBJbeH” Kao MPaBo JIMIIA Ha KOje ce MOoJaIi OJJHOCE JIa 3aXTeBa Opucame
nojiaraka oJi CTpaHe KOHTPOJIOpa y Cllydyajy MOCTOjamba TAKCATHBHO HABEICHUX Ipa-
BHUX ocHOBa. OcTBapuBame HaBEACHOT MpaBa je Moryhe y ciydajy HE3aKOHHTE
oOpanie uiny 4yBama JTUYHUX TMOoJaTaKa, Kao U Caydajy Ja MpeIMETHH MOJAI BUIIe
HHUCY HEOMXOIHH Ca acleKTa CBpXe NMPHKYIUbama, OJHOCHO oOpahjuBama. [lame,
JHIE Ha KOje ce OIHOCEe MOoJAalM MOXKE Jla 3aXTeBa Opucame MmojaTaka 3a 4Hjy je
o0paly HEONXo/laH MPUCTAHAK YKOIMKO je UCTH moByueH. Ynan 17 Ommre ypenode
HE TopazyMeBa camo o0aBe3y KOHTPOJOpa y KOHTEKCTy OpHcama MojaTaka o
JTMYHOCTH, Beh U clipedaBame Jajber MIMPCHa HaBeJICHUX IMMoJaTaka, Kao u 00aBesy
Tpehux crpaHa, Kao IITO Cy UHTEPHET MPEeTpaknBayH, 1a OOpUIY JIMHKOBE Ka CTpa-
HHUTIaMa Koje cajapike Takpe mojaTke. Ca acrekra npuMeHe wiana 17 Ommre ypenode,
YHHU CE JIa 3aXTEB 32 YKIamhamheM HEOUTHUX U 3aCTapelluX MoJaTaka yCTaHOBIJbEH Y
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npeamety ['yrn npotuB Mapua Koctexe 'onzaneca Moxaa Buiie Helie OUTH pere-
BanTaH. Ca Jpyre cTpaHe, TBPIHba Jla j€ OBaj 3aXTeB Beh YKJ/bYUYEH y JCIOKPYT 3a0-
paHe He3aKOHUTE o0Opajie mojaraka Owia Ou ompaBlaHa yclie YHCHUIIE J1a je Ha-
BEJICHHU KOHIIENT JJOBOJFHO IIMPOK J1a 00yXBaTH M TaKBa MTUTAMA.

Unan 17 npeasuba u orpaHuvemna ,,ipaBa jga ce Oyne 3a0opaBibeH” y IUIBY
yCIIOCTaBJbakha PAaBHOTE)KE M3Mely OocTBapuBama OBOI IIpaBa U 3alUTHTE clI000xe
u3paxasama. Jlakie, ,,ipaBo ga ce Oyxae 3abopaBibeH” je Moryhe orpaHHYUTH paau
3alITUTE CI000Je M3pakaBama, MHTEpeca jaBHOT 3ApaBiba, HCTPAKHUBAKbA y HCTO-
pHjCKe, CTaTHCTHYKE M Hay4yHEe CBpXe, paad MOIUTOBama 3aKOHCKE 00aBe3e W Y
ClIy4ajeBUMa YCIIOCTaBJbakha, OCTBAPHUBAhA WM OJI0paHe mpaBHUX 3axTeBa (Ypenda
(EY) 2016/679, unan 17). bananc npensulen wianom 17 Onmre ypeabe ocTaBiba
IIMPOK HPOCTOP OUCKPELMOHE MpOLEHe, T¢ U MOTyhHOCT peayKoBama OIicera MpH-
MEHe ,,lTpaBa 1a ce Oyzne 3abopaBiber”. Ca apyre cTpaHe, HaKO HABEACHH H3y3CIH
HHUCY Y MOTITYHOCTH OECKOMITPOMICHH, OHU JIOTIPHHOCE jaCHUjEM carjie/laBamy Of-
pehenunx maunema ca acrekTa MOTEHIMjallHe 3710yTIoTpede ,,mpaBa jaa ce Oyzae 3abopa-
BJbEH .

[Topen maBemenor, Ommra ypeada o 3alITHTH To1aTaka O JIMYHOCTH Tokpehe
JOIII jelHy 3HaYajHy IUJIEMYy y CBETIIy 3allITHTE ,JpaBa Ja ce Oyne 3adopaBibeH”.
OcTBapuBame MPEAMETHOT TpaBa HE MOJpa3yMeBa OpUcambe OPUTHHATHOT CajpiKa-
ja, Beh mocTaBibame 3aXTeBa Ja MHTCPHET MPETPaKUBA4 YKIOHH BE3y JO HCTOT.
Jlakre, ynHM ce aa ,,ipaBo Ja ce Oyme 3adopaBibeH’” HHjE 3ampaBo 3a00paB y Tpaau-
[MOHAJTHOM CMUCITY 3HaueHa OBOT nojMa. OCTBapUBame MPEJAMETHOT IPpaBa MOCTOjH
npeTexxHo Ha VHTepHeTY W ThYe ce o0aBe3e yKJIamarma ca JUCTE MpeTpakuBaya
(Titiriga 2018, 59).

Henasue npecyne Cyna npasae EBponcke yHuje

Jaspu pa3Boj ,,paBa 1a ce Oy/e 3a00paBJbeH” C€ MOXKE Pa3MOTPUTH Ca acIie-
kTa HepaBHUX npecyna Cyna mpasae EBponcke ynuje. Cyn je 2019. ronuHe noHeo
JIBE Ba)XXKHE MpECy/ie Y KOHTEKCTY 3allTHTE MpeaMeTHor npasa, ['1] u apyru npotus
Opanmycke arenmyje 3a 3amrtuty nomgataka (LIHWJI) u I'yrm nporus dpanirycke
arennumje 3a 3amrtuty nogaraka (IITHWJT) (GC and Others v Commission nationale
de l'informatique et des libertés (CNIL), Case C-136/17; Google LLC, successor in
law to Google Inc. v Commission nationale de l'informatique et des libertés (CNIL),
Case C-507/17). ®paHitycka arcHiMja 3a 3allTHTY MOJaTaka je Ouia cTpaHa y oda
noctynka npen Cyaom npasne Esponcke yauje. Mako je dupextuBa 95/46/E3 6una
Ha CHa3W Y MOMEHTY KaJl je MOCTymnak moyeo, npecyae Cyna ce 3aCHHBAjy U Ha OJ1-
peadama Ommre ypende o 3allTHTH HoIaTaka, YCiel YHBEHUIIE Ja j€ UCTa CTYTIIIIa
Ha CHAary TOKOM Tpajama MOCTYIIKA.

VY npenmery I'll u apyru nporus LITHWJI yetnpu nogHocuona npeacTaBKe Cy
ce oopatmm Cyny npaBae EBpornicke yHuje HakoH mro je [THUJI onbumo ma ['yrmy
JIOCTaBM 3aXTEB O YKJIalkhamy JUHKOBA Ka HHTEPHET CTpaHHUIlaMa YHjU camapikaj o0y-
XBaTa JIMYHE MOoJaTKe MOJHOCHTE ha NpeAcTaBku. Cajpikaj OBUX BeO CTpaHMIA OJ-
HOCHO ce, n3Mely ocranor, Ha caTUpUYHY POTOMOHTaXKY jeHE TONUTHYAPKE Koja je

103



Mapwujana Magenos / Jenena Crojumh [dabetuh, Axxypupame ,,lipaBa 1a ce Oyne 3a00paBibeH” Kao ...

MOCTaBJbEHA HA UHTEPHET MO/ NICEYJ0OHUMOM, Ka0 U Ha CYJCKY HCTpary MOKpeHYTY
MPOTHUR jJEAHOT MojauTH4apa. Y oBoM ciydajy, Cyn je nepuHrcao npetuusHuje ycio-
BE 101 KOjHMa TIOjeIMHIM MOTY Jla 3aXTeBajy OJl MHTEPHET NpeTpaKhuBaya Ja yKIJIo-
HE JIMHK Ka CaJipikKajuMa KOjU € OJIHOCE Ha BhUXOBE OCETJ/HHBE JIMYHE MOJATKE, Kao
mMTO cy WHQOpPMAIHje O MOJIUTHIKOM OIpeaesbehy, KPUBUYHUM CAaHKITHjaMa, Bep-
CKUM WK (UIO30)CKUM YBEPCHHUMa WM MEIUIMHCKU MOAald. Y TOINIeAy KpH-
BUYHHX noctynaka, Cyza mpasie EBporicke yHUje je HarinacHo Jia Cy MHTEPHET MpeT-
paxuBadyM y 00aBe3W N1a MPHUIIAroJe pe3yiTare mperpare a OATroBapajy TPEHYTHO]
CUTYyalldju, T¢ Ja BeO CTpaHMIIC KOje CcaapiKe HajaKTyeJHU]je TOJaTKe Y HaBEeICHOM
cMuciy Oyy TpBe Ha JTUcTH pe3ynrara nperpare (C-136/17, maparpad 78).

TokoMm yTBphuBama a 1 OM MHTEPHET MpeTpakuBay TPpedasio 1a yKIOHH Be-
3e 10 BeO cTpaHMIa KOje YKJbYUyjy 3acTapere MHpOopMalrje O KPHBHYHOM ITOCTYII-
Ky TIpOTHB JIUIIa Ha Koje ce ogHoce onpehene nadopmammje, Cyn npasae EBporncke
yHHje je Harjacuo 3Ha4daj cienehux daxropa:

1) mpupoaa 1 TeXrMHA KPUBHYHOT JIeJia 0 KOME C€ pacipaBiba;

2) TOK U MCXO[] MOCTYIKA;

3) BpeMe MPOTEKIIO 0J] OKOHYAma MTOCTYIIKA;

4) moJ105Kaj JIMIa Ha KOje C€ OJHOCE MOJAIU Y jJABHOM KHUBOTY;

5) moHamame JMIla Ha KOje ce OAHOCE oAl Y IPOLIOCTH;

6) MHTEepeC jaBHOCTH Yy BpeMe MOHOIIICHhA 3aXTeBa 3a YKJIamambe pedepeHiie;

7) cagpikaj U 0OIUK MpeaMeTHE HHpopMaIyje;

8) mocnenuie o0jaBpUBamka MpeIMeTHE HH(OpMaIHje 1Mo JUIEe Ha Koje ce UH-
thopmarmja ogrocu (Lamik 2020, 119; C-136/17, maparpad 77).

VY cBeriy HaBeneHHX uumbeHUIa, Cyxa mpasae EBporncke yHHje je 3aKJbydno
Ia ce 3a0paHa obpane oapeheHnx KaTeropyuja OCeTJbUBHUX JIMYHUX MOJaTaKa OAHOCH
Y Ha MHTEPHET NPeTPaKUBa4Ya U HArJIACHO HEOMXOAHOCT YCIIOCTaBJbarkha aJeKBaTHE
MpoIieHe paBHOTEXe M3Mel)y OCHOBHMX MpaBa JIMIA Ha KOje Ce MOAaly OJHOCE H
npaBa MOTEHIMjAIHO 3aMHTEPECOBAaHMX KOpUCHHKa MHTepHeTa y CKiamgy ca OKOJ-
HOCTHMa oJjpeljeHor ciyJaja.

Y mpecymu I'yrn npotus LIHWJI, Cyxa mpasne EBporicke yHHje je pasmarpao
TEPUTOPHjaTHU OTICET OCTBapHBama ,,ipaBa aa ce Oyzae 3adopaBiber”. Iloctymajyhm
y HaBezeHOM rnpeamery, Cyll je TIOKyIao Jia pa3jacHu JUIeMy Jia JIH ,,lIPaBo Jia ce
Oyzne 3abopaBibeH” monpasymeBa o0aBe3e 3a oleparepe WHTEPHET MpeTpakuBaya
BaH EBporicke yHHje, O/ MPETIIOCTABKOM [Ia je JINIle Ha Koje ce oxHoce onpehern
MOJIAIM U KOje 3aXTeBa OpHcame UCTUX, MpKaBJbaHuH AprxkaBe wianuie EY. Cyn je
pasmarpao MOryhHOCT I7T0GaTHOT OCTaBbamba reorpad)CKUX rpaHuLa ,,[paBa Aa ce
Oyne 3a0opaBibeH”, TOCEOHO Y KOHTEKCTY YHH-EHUIIE Ja je ped O MpaBy YHje je Oc-
TBapHBame HYXHO NOBE3aHO ca VMHTepHeTOM, KOjH Kao TakaB HE TO3Haje TPaHUIle
npxasa. [Tpeamer ['yrn mpotus [ITHWUJT je uaunmpan oxdujamem ['yrina ga moctymnu
o 3axteBy [[HWJI-a koju ce oqHOCHO Ha yKiIamamke JIHHKA Ka ofpe)eHOM caapikajy
W3 CBUX BEp3Hja BETOBOT MPETPaKMBada MUPOM cBeTa. [yl je TBpAWO 11a je mpemMa
aKTyeJIHO] €BPOIICKOj PEryJIaTUBH O ,,lpaBy Ja ce Oyjae 3a0opaBiber” y 00aBe3u Ja
YKJIOHH caMO JIMHKOBE KOjH C€ T0jaBJbyjy Yy pe3yiTaTHMa MpeTpare CipoBeICHIM Y
Bep3Wjama MpeTpakiuBada ca JOMEHHMa KOjHU Or0Bapajy apkaBama dwianunama EY.
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I'yrn je 3aTuM mpeuiokno ynotpedy reorpadckor OJIOKHpama 3a Jpyre eKCTeH3H]e
JIOMEHa, Mepy Koja OM cripedryia MpUKa3uBamke Be3a Y OKBUPY MpeTpara H3BPIICHUX
y ®paniyckoj, 6e3 0063upa Ha JOMEH IpeTpakuBada KOju ce KopucTH. ['yri ce 00-
patno [lpxaBHOM caBeTy Tpakehu na moHummTH HOoBUYaHy KazHy ox 100.000 espa
kojy je u3pekao [THWJIL. Ycnen unmenurie na je JpxaBHU CaBeT yOUHO HEAOYMUIIS
MOBOJIOM TyMaueweM uianoBa 12(0) u 14(a) Jupexruse 95/46/E3, ynyTHo je 3axTeB
3a OJTyKy O mperxogHoM nutawy Cyay mpasae EBponcke ynuje. [loctynajyhu mo
HaBenmeHoM 3axTeBy, Cyn mpaBae EBporicke yHuje je mopen Jdupextuse 95/46 /E3,
pasmarpao wian 17 Ommrre ypende o 3allITUTH MoAaTaka, Kao u npecyay 1'yri mpo-
tuB ['oH3aneca. HajsHauajuuja nunema ca kojom ce Cya Cyodyro y OBOM HpPEIAMETY
OIHOCHIIA ce Ha mpuMeHy peryiatuBe EY o ,mpaBy nma ce Oyzae 3a0opaBibeH” Ha
Ha4YMH KOju OW ormeparepa IMpeTpakuBada 00aBE3WBAO Ja YKJIOHW JIMHKOBE Ka OJI-
peheHoM caapikajy Ha CBUM JOMEHMMa KOje KOPHCTH NpETpPaKUBad WM CaMmo Y
Bep3MjaMa Koje OAroBapajy Ip’kaBaMa wiaHWLa EBporicke yHHje, OZHOCHO caMo y
BEP3MjU KOja OAroBapa AP KaBU WIAHUIM IpeOUBaNuIITa 0co0e Koja 3aXTeBa yKia-
Bambe JIMHKA Ka oxpehenom canpxkajy (C-507/17, maparpad 43).

Monpxasajyhu aprymente ['yrima, Cyn npaBae EBporicke yHHje je 3aKJbydnO
Jla 'y cKany ca peryiatuBoM EBporke yHHUje oniepatepu npeTpakuBada HUCY Ty KHU
Ja YyKIamajy JMHKOBE Ha CBHM Bep3djaMa CBOI' IpPETpakMBada LIMPOM CBETA.
MebhyTum, mpema HCTOj MpecyId, onepaTepu Mopajy Ja YKIOHE CBE Be3e Ha CBHM
Bep3MjaMa MpeTpakuBaya y YHUjU , 0e3 003upa Ha TO OAaKIIe 3aXTeB 3a YKIamhambeM
muHka otrde u3 EY. Cyn je ucrakao na {upexruBa 95/46 /E3 u Ommra ypenda o
3aIITUTH TOJaTaKa He yKa3yjy Ha TEPUTOPHjaTHHU OIICET ,,IipaBa 1a ce Oyzae 3abopa-
BJbEH M3BaH JprkaBa wiaHua EBporicke yHUje, HUTH HaMepaBajy Ja HaMeTHYy 00a-
Be3y olneparepuMa IpeTpakMBada Ha Bep3WjaMa MpeTpakuBaya Koje He 0AroBapajy
JMIOMEHUMa npkaBa wiaHuma Yauje. Ynam ce ma je Cyn mpaBme Emporicke YHumje
MPENO3HA0 J1a eKCTPATCPUTOPHUjalTHH OICeT MPUMEHE ,,lIpaBa Jia ce Oyae 3a0opas-
JbeH” He Ou OMO y CKITay ca YMICHUIIOM J1a TIPaBHU CUCTEMH OpOjHUX ApKaBa Koje
Hucy wiannue EY He mo3Hajy mpeamerHo mpaBo. [loBomom TexHuke reo-0Onokane
kojy kopuctu ['yri, mako Cyn HHje TOCeOHO HAaBEO OBO NMHTAME, UCTAKao je Ja Cy
orepaTtepy MpeTpakuBaya Iy>KHH a IpUMeHe Mepe Koje he cnpeunTtd nin 030usbHO
o0ecxpaOpuTH KOpPHCHUKAa HHTEPHETa KOjU BPIUM HpeTpary U3 jeaHe OpiKaBe
WIaHWLE YHHje a IPUCTYIH YKIOHEHUM JIMHKOBUMA IIPUIIMKOM yNoTpeOe Bep3uje
npeTpakuBava YMju JIOMEH He oJroBapa IpkaBama wianuiama EY (C-507/17, na-
parpad 73).

V cBetny HaBepeHux cranoBumuTa Cyna npasae EBporcke yHuje, YMHU ce Aa
npecyna y npeamery ['yrn npotus [IHWJI mpencrasspa Tpujymd 3a ['yra u Benmke
MYJITHHAIIMOHAITHE TeXHOJoMKe kKommnanuje. Ca mpyre crpane, maparpad 72 mpecy-
e Ou Morao aa HeyTpauuiue nmodeay ['yria y oBoM citydajy Kpo3 yCTaHOBJbaBambe
MoryhHOCTH Ap’kaBa WiaHUIA Ja Y OApeheHHM OKOJIHOCTUMA 3aXTEBajy OX OIepa-
Tepa MpeTpakuBada Ja yIyhnpame Ka CIIOPHOM Calpikajy YKJIOHE M3 CBHUX Bep3Hja
nperpaxnBava. Cya je Ipeno3Hao HaUIe)KHOCT JpKaBa WIAHHUIIA 3 3aXTeBajy IIIO-
0aJHO OCTBapuBame ,,lipaBa J1a ce Oyae 3a00paBbeH” KPO3 yCIIOCTaBJbalkhe PaBHO-
Texe n3Mely paBa Ha MPUBATHOCT M 3aIITUTY JIMYHUX T0JIaTaka ca jeaHe U ciIo00-
ne uHpopMuCcama ca Jpyre CTpaHe, Y CBETIy HAIMOHATHHX CTaHAapia 3allTHTe
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OCHOBHHX ITpaBa. Kako O y HaBeZIeHOM CMHCITY Ap)KaBe YIaHULE CTBOPHIIC YHUPH-
KOBaHE CTaHJApaJle MOCTyIMama, HEONMXOIHO je Ja yCTaHOBE capajmby KOMIUIEMEH-
TapHo umaHoBuMma 32, 33 u 34 OnwTte ypeade o 3alITHTH MOAATaKa, Ka0 CETMEHT
koxesuoHe nonutuke. Jakne, [{HWJI uma npaBo na 3axTeBa o omeparopa MmpeTpa-
JKUBaJa J1a YKIOHH onpeheHe JIMHKOBE ca CBUX Bep3Hja IMpeTpakmBada YKOJIUKO je
3alITHTa TpaBa JHIa Ha KOje OJHOCE TOJalM OIpaBJaHa y CKIaay ca MPEeTXOIHO
HaBEeJCHUM CTaHJapauMa.

Cnyuaj ['yrn npotus LIHWUJI je y KOHTEKCTY OCTBapHBama ,,IipaBa jaa ce Oyxae
3a00paBibeH” MocTaBHO 3HauajHy amnemy npen Cyxa npasne EBporicke yHuje. Yko-
ko 0u CyJ TpeiBUICO YKUBaWkE MPEAMETHOT MpaBa y CBETIY INIOOAIHOT yKia-
Hharba JIMHKOBA Koje 01 00e30e1uIo MyHy 3allTUTY IpaBa Ha IPUBATHOCT U 3aLITUTY
NoJaTaka, PU3MKyje a yrpo3d CBOj JETHTUMHUTET 33AUPAEM Y CYBEPEHHUTET Tpe-
hux ap:kaBa ca acliekTa NPOLEHE YCIIOCTaB/bamha PAaBHOTEKE OCTBApUBaEmHa OCHOB-
HUX JpyJCKUX TpaBa (Samonte 2019, 844). Ca npyre cTpaHe, peTHOHAIHH MPUCTYTI
KOju OM Ap:KaBJbaHMMa JAp)KaBa wWiaHMIA EBpOIICKE yHHje TapaHTOBAO 3alUTUTY
,lIpaBa 1a ce Oyne 3abopaBibeH” camo y okBupy EY, Hamehe pernonamue rpanuiie
3alITUTE W Y)KMBamba OBOT MpaBa YHje ce OCTBapHBame peanu3yje Ha MHTepHeTY
KOjH TakBe TpaHule He mo3Haje. Ynmennua na je Cya npecyano y KOpUCT TEPHTO-
PHjaJHOT OrpaHHuYCHA ,JpaBa ga ce Oyne 3a00paBibeH” M UCTOBPEMEHO OCTABUO
MoryhHOCT T7I00aHOT OCTBapvBama OBOT' IpaBa OCTaB/ba MPETXOAHO HaBEeAEHY
JIuieMy 0e3 aJIeKBaTHOT OJIMOBOPA.

3ak/byuak

V cBeTny aHanM3e KOHIIENTA ,,[ipaBa Aa ce Oyne 3a00paBibeH”’, YUHH Ce 11a je
MpPEeJIMETHO TMPaBO TMOTPEITHO MMEHOBaHO. HawMe, y KOHTEKCTy HOBE JMTHTAIHE
pealHOCTH, TyMaueHkhe ,lIpaBa aa ce Oyjae 3a0opaBibeH” Kpo3 MOTYHHOCT mocras-
Jbarba 3axXTeBa 3a yKiIamamwe oJpeleHnx monaraka Ha VMHTepHeTy He 3HauW jaa Cy
OHU 3aKcTa 3a00paBIbEHH Y TPATUIIMOHATHOM CMHCTY. [IpyruM pednMa, ,,lipaBo Jia
ce Oynme 3abopaBibeH”’ HE IOApPa3yMeBa 3aucTa OpHcame caapikaja TOBOIOM KOTa
JIMIIE Ha Koje ce MoJamny 0JHOCE 3aXTeBa OCTBAPHUBAE OBOT MpaBa yCIiea YHHECHHUIIC
Jia ucTu ocTtaje Ha MHTepHeTy. HTEpHET NpeTpakuBauu Cy MYXKHH CaMo Ja MpHiia-
rozie cBoje cucreMe Kako ce oapehene BeO cTpaHuile He OM TOjaBUIIEC Y pe3ysiTaTiMa
NpeTpaXkuBama Ha OCHOBY mperpare onpeleHor umena. Ca npyre crpaHe, MOXIa
OrCMO yMecTO TBPIH-E /1 j€ 1Ie0 KOHLIENT NMPEIMETHOT IpaBa MOrPeHO UMEHOBAH,
MOTJIM JIa MPUJIAroJJUMO TyMa4yeH¢ UCTOT HOBUM CTaHAApIUMa JIUTCHTATHOT 100a U
Ja mokymamo na OynemMo (iIeKCHOWIHHjU y TOTJeRy TpaJWHOHAITHOT 3HAauYeHa
ynoTpebsbeHe ¢pase. Yocranom, pokyc ,,lipaBa na ce Oyae 3adopaBibeH” ce HE Of-
HOCH TOJHKO Ha CaMy YHILCHHIly Ja OynemMo 3a00paBJbeHU y TPaAMIIHOHATHOM
CMHCITYy 3HaueHa OBOT IM0jMa, KOJMKO OJpakaBa KOHIIENT YCIOCTABIbamha MPEIIH3-
HUX TPaBHHUX CTaHJap/a 3allTUTe JTHYHHUX [T0JIaTaKa.

,IIpaBo na ce Oyzae 3a00paBJbeH” Ka0 HOBO KPEUPAHO JINYHO MPABO j€ jOIII je-
JIaH TOKYIIaj YCIOCTaBJbatba KOHTPOJIEe O CTPaHe JIHIA Ha KOje ce TOAaIy O HOCe,
Kao M MOJM3amha CBECTH O OATOBOPHOCTH YIOTpeOEC MUTHUTAIHUX TEXHOJIOTHja U
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Hureprera. CacBUM CHTYPHO HPOITMCH HE MOTY Jla C€ MEHajy HCTOM Op3MHOM KO-
JOM ce oliBWja pa3BOj AUTHTAIHUX TEXHOJIOTHja U MHTepHeTa, anu uMajyhu y Buny
OCHOBHE II0jMOBE WHIVBHyaJHE ayTOHOMHje TOKOM KopHIIhewa M peryjucama
ynorpebe MHTepHeTa, Ka0 W AUTUTATHUX TEXHOJOTHja YOIIITe, KOPaK CMO Oimke
CTBapamy MOTOMHOT IUTHTAIHOT OKPY)KeHa Ca acleKTa 3aIlTHTe IPHBATHOCTH
(Crojumh JTabetuh, 2020, 162).

Ha ocHoBy aktynenux mpomnuca EBporcke yHHje, Ka0 M jypHCHpYyACHIH]jC
Cyna npasae EBporicke yHHje, ,,ipaBo aa ce Oyae 3a0opaBiber” Tpeba mocmarparu
Ka0 OCHOBHO JBYJICKO IIPAaBO KOj€ YKJbYUyje YCIOCTaBJhakhe PABHOTEKE IpaBa I10je-
JIMHIIA Ha 3alTHTY MOJaTaka W IpaBa jJaBHOCTU Ja 3Ha. JeaaH o7 Haj3a0pumbaBajy-
hux cermeHnara ,,paBa aa ce Oyzae 3a0opaBibeH” YCTaHOBJbEH Kpo3 mpakcy Cyxaa
npaBne EBporicke yHHje ce OJHOCH Ha YHELCHUILY Ja O NpHBaTHa KOMITaHH]ja, Kao
mro je ['yrm, Tpebana ma moHece KOHaYHY OJUTYKY O PEJIEBAHTHOCTH ITOAATaKa ca
acrieKkTa jaBHOT MHTepeca, Te Jia MPOICHH Ja JIH je Moryhe yKIIamame UCTUX U3 JIHC-
Ta mpeTpaxkuBama. CTora je HeomxomHO AepHHHCATH JOJaTHA JeTajbHa YITyTCTBa
omeparepuMa MpeTpakuBada y morjeay IMpuMeHe ,,IipaBa 1a ce Oyme 3a00paBibeH”,
0e3 003upa Ha YMEHCHUIY Jla Cy OCHOBHH INPAaBHU IMOCTYJIATH OCTBApHBAHkha CAMOT
npaBa npensuhenn oapendama Omnmre ypeade o 3allITUTH MoJaTaka.

[Mpakca Cyna npaBae EBporcke yHuje npeapula uMILIEMEHTAIH]Y ,,[IPaBa J1a
ce Oyne 3abopaBsbeH” OJ] CTpaHe orepaTepa MmpeTpakuBada Kpo3 jase ¢ase. Ilpsa ce
onHOCH Ha 00aBe3y oreparepa Ja MPOBEpH Ja JIA MPaBo JIMIA HA KOje Ce OJHOCH
MoJany ¥Ma MPEeIHOCT Y KOHKPETHO] CHUTYalllju HaJ eKOHOMCKUM HHTEPECOM OIle-
paTepa WU TPaBOM jaBHOCTH Ja 3Ha. TokoM apyre dase, onepaTepu Cy AyKHH Ja
oJIpesic TEPUTOPHjATHA 00MM ,,lTpaBa Aa ce Oyze 3a00paBibeH’’, HA OCHBY CTaHIapa
yCTaHOBJbEHUX TnpecynoM y ciydajy ['yri nporus HHUJIL. Mako Cyx Huje ycraHo-
BHO OCTBapuBame ,,IpaBa Ja ce Oyae 3adopaBibeH” u3BaH EBporcke yHHUje, HE MO-
JKEMO 3aHeMapuTH YHeHUIy na VHTepHeT He mo3Haje reorpadceke rpanurne. Jla-
KJIe, TII00aTHu TPOo0JIeMH 3aXTeBajy III00aHa pemena.

3amrTruTa MPUBATHOCTH M JWYHUX MOJATAKa y €pU JUTHTAIU3ANN]E TTOIpPa3y-
MeBa OpojHe n3zazoBe. C TUM Yy Be3H, He MOCTOjU eHKacaH NPaBHU JIEK Y KOHTEKCTY
MOBpeie TPUBATHOCTHU WIIH JbYJICKOT JIOCTOjaHCTBA Y AWTHUTAIHOM JoMeHy. Ha cBa-
KOM 4jIaHy JAPYIITBA je Ja OApPead OTrpaHWYcEHa Mohn HWHQPOPMAIMOHOT CaMOOI-
pehema mojequHara va IHTEpHETY.
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AN UPDATE ON THE RIGHT TO BE FORGOTTEN AS A PRINCIPLE OF
PERSONAL DATA PROTECTION IN EUROPEAN UNION

Summary: Should we consider the right to be forgotten as a threat to free spe-
ech or the mechanism of the right to privacy? This most controversial element of the
right to privacy and personal data protection caused the global debate on privacy and
freedom of speech. Despite the fact that the right to be forgotten is codified in Arti-
cle 17 of the General Data Protection Regulation and that fundamental postulates of
this right were defined in Google v. Spain, there still remain unresolved issues. In
order to gain a clear idea of the content of the right to be forgotten, as the principle
of data protection in accordance with the latest European perspective, the subject
matter of the paper refers to analyses of the developments of this right in the light of
relevant regulations, as well as of the jurisprudence of the Court of Justice of the
European Union (CJEU). The article firstly provides an overview of the concept of
the right to be forgotten, from the very early proposals that gave rise to it, to the
latest ones contained in recent regulations. Furthermore, the special attention is de-
voted to the new standards of the concept of the right to be forgotten from the aspect
of recent rulings of the CJEU, GC et al v. CNIL and CNIL v. Google. Within the
concluding remarks, the authors highlight the need for theoretical innovation and an
adequate legal framework of the right to be forgotten in order to fit this right within
the sociotechnical legal culture. The goal of the article is to provide insight regard-
ing the implementation of the right to be forgotten in the European Union and to
identify the main challenges with respect to the issue.

Keywords: right to be forgotten, personal data protection, European regula-
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Introductory remarks

What is the true value of the fundamental human right to privacy and personal
data protection in the digital age? In the world where there are imprecise legal stan-
dards regarding the control over people’s digital life and individual’s digital activity,
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as well as unclear implications of digital memorization in the context of personal
data protection, we cannot ignore the fact that various aspects of our privacy could
be seriously jeopardized (Mladenov 2013, 576). Since the Internet has an almost
unlimited capacity to remember, accessibility of a large amount of data could persist
over time and influence toward the autonomy of the individual in different ways.'
David Lindsay describes this problem through the formulation of “digital eternity”
(Lindsay 2014, 290). In 2009 Mayer-Schonberger’s book Delete draw the attention
of the public to the fact that gradual forgetting, as experienced in the human brain,
has been replaced by automated memorization through technology (Mayer-
Schonberger 2009). In the light of the above challenges of the digital age, the emer-
gence of the concept of the right to be forgotten has become the focus of the
scholar’s debate.

In order to gain a clear idea of the content of the right to be forgotten, as the
principle of data protection, in accordance with the latest European perspective, the
subject matter of the paper refers to analyses of the developments of this right in the
light of relevant regulations, as well as of the jurisprudence of the Court of Justice of
the European Union (CJEU). The article firstly provides a broad overview of the
concept of the right to be forgotten, from the very early proposals that gave rise to it,
to the latest ones contained in recent regulations. Furthermore, the special attention
is devoted to the new standards of the concept of the right to be forgotten from the
aspect of recent rulings of the CJEU on the application of this right, GC et al v.
CNIL and CNIL v. Google. The authors focus on the potential effects of the decision
of the CJEU and its impact on the further functioning of the right to be forgotten
particularly in relation to Internet search engine operators. Within the concluding
remarks, the authors highlight the need for theoretical innovation and an adequate
legal framework of the right to be forgotten in order to fit this right within the socio-
technical legal culture. The goal of the article is to provide insight regarding the
implementation of the right to be forgotten in the European Union and to identify the
main challenges with respect to the issue.

Development of the right to be forgotten

There is no consensus in legal doctrine regarding the content of the right to be
forgotten or whether this right should exist in the first place. The theoretical frame-
work with respect to the definition of the right to be forgotten provides various ap-

" One of the main components that distinguishes the right to be forgotten from other rights is
that the subject of this right is not referring to illegal data. The subject of the above mention
right are personal data that are in compliance with law at the moment when they are pub-
lished. Personal data that are lawful at the time of publication can become illegal in any time
period (Tasar and Atas 2020, 14).
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proaches to the issue. According to Lindsay (2014, 292) right to be forgotten is “re-
served for the right to have online personal data removed or to have access to data
restricted”. Furthermore, Castellano (2012, 29) defines this right as a right “to cancel
and object personal data against the unauthorized processing of personal data, even
when this data is contained in public documents”. The right to be forgotten in the
context of the personal data protection relies on the idea that the individual has the
legal right to remove information about himself “that is accessible online and that is
potentially damaging to one’s enjoyment of a private life, or more accurately, to
have it de-listed from search engine results” (Guadamuz 2017, 60).

The initial creation of the legal background of the concept of the right to be
forgotten within the framework of the European Union began with the Data Protec-
tion Directive 95/46/EC, which regulated the processing of and access to personal
data of individuals within the EU. The Directive 95/46/EC stipulated that personal
data should be “collected for specified, explicit and legitimate purposes and not fur-
ther processed in a way incompatible with those purposes”, as well as that they sho-
uld be “adequate, relevant and not excessive in relation to the purposes for which
they are collected” (Directive 95/46/EC, Article 6). Furthermore, the Directive
95/46/EC provided the possibility of individuals to require their personal data to be
removed or blocked if usage or storage of data are not in accordance with the pre-
scribed methods. This empowerment of individuals later became known as the right
to be delisted or commonly referred to as the right to be forgotten (Criscione 2020,
318).

The complexity of the right to be forgotten in the digital age was firstly illus-
trated in 2014 in the CJEU’s controversial decision in the Google Spain SL and Go-
ogle Inc v. Agencia Espanola Agencia Espariola de Proteccion de Datos and Mario
Costeja Gonzalez (CJEU, C-131/12.). A Spanish citizen, Mario Costeja Gonzilez,
requested Google to remove from its search engine his personal data about his bank-
ruptcy that had taken place sixteen years before. Interpretation of the Directive
95/46/EC, as well as Article 8 of the Charter of Fundamental Rights of the European
Union, was ground on several issues:

(1) whether search engines should be considered as data controllers within the
meaning of Article 2 of the Directive 95/46/EC;

(2) whether the Directive 95/46/EC imposes the obligations to Google Spain or
companies outside the European Union;

(3) whether citizens of the European Union have the right to be forgotten (Roys-
ton 2016, 257).*

? Article 2 of the Directive 95/46/EC defines “processing of personal data” or “processing”
as “any operation or set of operations which is performed upon personal data, whether or not
by automatic means, such as collection, recording, organization, storage, adaptation or altera-
tion, retrieval, consultation, use, disclosure by transmission, dissemination or otherwise mak-
ing available, alignment or combination, blocking, erasure or destruction” and “controller” as
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The CJEU ruled that a search engine like Google could be classified as proc-
essing personal data, and thus are to be considered as data controllers in compliance
with the Directive 95/46/EC. In addition, the CJEU considered an application of the
Directive 95/46/EC to Google in the light of the fact that Google performed data
processing outside of the state in which the complaint was filed. The CJEU con-
cluded that the Directive could apply to Google since Google Spain was established
by Google Inc and directed activities towards the inhabitants of Spain. Finally, the
CJEU ruled that citizens of the EU have the right to be forgotten in compliance with
the provisions of the Directive 95/46/EC and therefore, to request that search en-
gines such as Google remove entries from their search results that lead to content
that is irrelevant, excessive, or unnecessarily defamatory. This ruling has not created
an absolute right to be forgotten and the CJEU explicitly clarified that the realization
of this right needs to be balanced against other fundamental human rights in accor-
dance with the principle of proportionality. The CJEU left to search engines a very
delicate issue of balancing the right to be forgotten with freedom of expression.
Therefore, it is up to private companies to decide whether the right to be forgotten is
applicable under certain circumstances.

Even though, the CJEU decision in the Google Spain has been universally
known as one that emerged the right to be forgotten, it has not “created a new right
as such, it has simply applied to search engines the existing rights to rectification,
erasure, blocking and objection which are present in the Data Protection Directive
and were already applied to personal data gathered by public authorities or proc-
essed by private entities” (Guadamuz 2017, 62).

The General Data Protection Regulation

More precise version of the right to be forgotten is provided by the General
Data Protection Regulation (GDPR) which applies from 25 May 2018 (Regulation
(EU) 2016/679). Article 17 of the GDPR defines the right to erasure or the right to
be forgotten as the right of the data subject to request the erasure of its data from the
data controller if one of the legal grounds applies. This right is applicable to unlaw-
fully processed or stored data, as well as to the personal data that are no longer
needed in the light of the purpose for which they were collected or processed. More-
over, the data subject can obtain the erasure of data for which the data subject with-
draws consent on which the processing is based. Article 17 requires not only a con-

“the natural or legal person, public authority, agency or any other body which alone or
jointly with others determines the purposes and means of the processing of personal data;
where the purposes and means of processing are determined by national or Community laws
or regulations, the controller or the specific criteria for his nomination may be designated by
national or Community law” (The Directive 95/46/EC, Article 2).
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troller to erase certain personal data, but also to preclude the further dissemination of
the data, and to oblige third parties (such as search engines) to delete links to such
data. From the aspect of Article 17 it seems that the requirement of removing irrele-
vant and out-dated data established in Google Spain may no longer be relevant. On
the other hand, it could be argued that this requirement is already included within the
scope of the prohibition against unlawful processing since it is broad enough to ad-
dress such action.

In addition, Article 17 specifies the limitations of the right to be forgotten in
order to create a balance with freedom of expression. Thus, this right is not applica-
ble for the purpose of the protection of the freedom of expression, interests in public
health, research for historical, statistical and scientific purposes, for compliance with
a legal obligation, and in cases where restriction instead of erasure should follow
(Regulation (EU) 2016/679, Article 17). We cannot ignore the possibility that this
inbuilt balance may serve to further dilute the power of the right to be forgotten.
Even though the provided exceptions are not fully uncompromised, they help to
address certain concerns regarding the possible abuse of the right to be forgotten.

Besides that, the GDPR raises another significant concern in the light of the
right to be forgotten. Application of this right doesn’t undermine the original content
directly, it only requires that a search engine should remove the link to the content.
Thus, it seems that the right to be forgotten is not really about forgetting, as much as
it refers to de-listing. It exists mainly on the Internet and concerns the obligation of
de-listing by search engine providers (Titiriga 2018, 59).

Recent CJEU’ decisions

Further development of the right to be forgotten may be considered from the
aspect of the recent decisions of the CJEU. In 2019 CJEU ruled on two cases regard-
ing the above-mentioned right, GC and Others v Commission nationale de l'infor-
matique et des libertés (CNIL) (C-136/17) and Google LLC v. Commission nationale
de l'informatique et des libertés (CNIL) (C-507/17). The French data protection au-
thority Commission Nationale Informatique et Libertis (CNIL) was party to the pro-
ceedings before the CJEU in both cases. Even though the Directive 95/46/EC was in
force at the moment when the proceedings were started, CJEU’s judgments also
refer to the GPRD due to the fact that it was applicable during the court process
period.

In GC and Others v CNIL four applicants brought complaints before the
CJEU following the CNIL's refusal to serve formal notices on Google to de-
reference various links to web pages that include their sensitive personal data. The
content of these web pages was referring, among other things, to the satirical photo-
montage of a politician that was placed online by pseudonym and judicial investiga-
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tion of a politician. In this case, the CJEU provided more precise conditions under
which individuals can obtain de-listing by Internet search engine operators related to
a link to a web page on which sensitive data are published, such as information re-
garding political opinion, criminal conviction, religious or philosophical beliefs or
medical data. With respect to the criminal proceedings, the CJEU emphasized that
search engine operators are obligated to amend search results “in such a way that the
overall picture it gives the internet user reflects the current legal position, which
means in particular that links to web pages containing information on that point must
appear in first place on the list” (C-136/17, Paragraph 78). Furthermore, during the
determination of whether the search engine operator should remove links to web
pages that include outdated information on criminal proceedings against a data sub-
ject, the CJEU emphasized the significance of the following factors:

1) the nature and seriousness of the offense that is being discussed;

2) the progress and the outcome of the proceedings;

3) the time elapsed since the end of the proceedings;

4) the position of the data subject in public life;

5) the conduct of data subject in past;

6) the public’s interest at the time of the de-referencing request;

7) the content and form of the publication in question;

8) the consequences of the publication for the data subject (Lamik 2020, 119; C-

136/17, Paragraph77).

In light of the above facts, the CJEU concluded that the prohibition on proc-
essing certain categories of sensitive personal data applied to search engine opera-
tors and highlighted that the balance between the fundamental rights of the data sub-
ject and the rights of potentially interested internet users must be assessed on a case-
by-case basis.

In the judgment C-507/17, Google LLC v CNIL, the CJEU ruled on the territo-
rial scope of the right to be forgotten. Under this judgment, the CJEU provided an
answer to the question whether the right to be forgotten imposes obligations on
Internet search engine operators outside the European Union, assuming that the data
subject lives in the EU. The CJEU considered the possibility of global set a geo-
graphical boundary on a right to be forgotten, especially in the context of the fact
that this right is inextricably linked to the borderless internet. The C-507/17 con-
cerned a dispute between Google Inc. and CNIL, with regards to Google's refusal to
comply with the CNIL's request to remove links from all versions of its search en-
gine worldwide. Google argued that according to the regulations on the right to be
forgotten, Google is obligated to remove only links that appear within search results
conducted in the versions of its search engines with domains corresponding to the
EU Member States. Moreover, Google suggested using geo-blocking to other do-
main extensions, a measure that would prevent the display of the links from showing
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within searches carried out in France, regardless of the search engine domain used.
Google appealed to the Council of State seeking to annul a EUR 100,000 fine im-
posed by CNIL. Due to the fact that the Council noted difficulties regarding the in-
terpretation of the of Articles 12(b) and 14(a) of the Directive 95/46/EC, it referred
several questions of interpretation to the CJEU for a preliminary ruling.’ In reaching
its decision, beside the Directive 95/46/EC, the CJEU examined Article 17 of the
GDPR, as well as Google Spain judgment. The most significant issue raised by the
case was referred to the dilemma whether the EU data protection law on the right to
be forgotten or to be more precise on de-referencing, should be interpreted to mean
that a search engine operator is required to remove links on: all of the domain names
used by its search engine so that the links at issue no longer appear or only in the
versions corresponding to all Member States of the European Union or only on the
version corresponding to the Member State of residence of the person that requests
the de-referencing (C-507/17, Paragraph 43).

Supporting the arguments of Google, the CJEU concluded that in accordance
with the EU Law search engine operators are not obligated to remove links on all the
versions of its search engine worldwide. However, according to the ruling of the
CJEU, search engine operators are required to remove all the links on all the ver-
sions in the EU regardless of where the request to de-reference originates in the EU.
The CJEU noted that the Directive 95/46/EC and the GDPR do not indicate a territo-
rial scope of the right to be forgotten beyond the Member States of the European
Union nor did they intend to impose an obligation on search engine operators on de-
referencing to include non-EU national versions of their search engines. The CJEU
appeared to recognize the concern that an extraterritorial reach of the right to be
forgotten wouldn’t be in compliance with the fact that the legal systems of numerous
non-EU States do not recognize the right to de-referencing. Regarding the geo-
blocking technique used by Google, although the CJEU did not specifically mention
this issue, it stated that that search engine operators are required to implement meas-
ures that would prevent or seriously discourage an internet user that conduct a search
from one of the Member States to gain access to de-listed links when using a search
engine version outside the European Union (C-507/17, Paragraph 73).

3 “Member States shall guarantee every data subject the right to obtain from the controller:
... (b) as appropriate the rectification, erasure or blocking of data the processing of which
does not comply with the provisions of this Directive, in particular because of the incomplete
or inaccurate nature of the data...” (Directive 95/46/EC, Article 12 (b)).

“Member States shall grant the data subject the right: ... (a) at least in the cases referred to in
Article 7 (e) and (f), to object at any time on compelling legitimate grounds relating to his
particular situation to the processing of data relating to him, save where otherwise provided
by national legislation. Where there is a justified objection, the processing instigated by the
controller may no longer involve those data” (Directive 95/46/EC, Article 14 (a)).
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In the light of the above-mentioned considerations of the CJEU, it appeared
that Google LLC v CNIL represents a triumph for Google and multinational big tech
companies. However, Paragraph 72 of the judgment could neutralize Google’s vic-
tory in this case by finding that EU law does not prohibit worldwide de-listing and
that the Member States remain competent to order search engine operators to de-
reference globally in certain circumstances. The CJEU acknowledged the compe-
tence of national authorities of Member States to balance the rights to privacy and
the protection of personal data against the freedom of information, in the light of
national standards of protection of fundamental rights, and, when appropriate, order
a de-referencing at a global level. In order to create common standards regarding
their competence to balance between the rights of data subjects and freedom of in-
formation, national authorities should cooperate with each other in accordance with
the Articles 32, 33 and 34 of the GDPR, as part of cohesion policy.* Therefore, in
the light of the judgment, CNIL has the right to require from the search engine op-
erator to remove links from all versions of the search engine if the protection of data
subjects' rights is justified according to above mentioned standards.

The Google LLC v CNIL case posed a significant dilemma to the CJEU. If the
CJEU observed the right to be forgotten in the context of global de-referencing that
would ensure full protection of the right to privacy and data protection “at the risk of
jeopardizing its legitimacy by encroaching on the sovereignty of third States in bal-
ancing fundamental rights” (Samonte 2019, 844). On the other hand, a regional ap-
proach that would guarantee EU residents the protection of the right to be forgotten
only within the Union imposes regional legal boundaries to the protection and en-
joyment of this right on the global boundaryless Internet. The fact that the CJEU
ruled in favor of territorial limitation of the right to be forgotten and at the same time
left open the possibility for the global enforcement of this right remains the above-
mentioned dilemma unanswered.

Conclusion

In the light of the analyses of the concept of the right to be forgotten, it seems
that the entire right was particularly misnamed. First of all, in the context of the new
digital reality, interpretation of the right to be forgotten as a possibility to request to
delete certain online data does not mean that they are really forgotten in the tradi-
tional sense. In other words, the information that a data subject requests to be de-
linked from is not really deleted, due to the fact that it remains on the Internet.
Search engines are only obligated to adjust their systems in the way that certain web

* Articles 32, 33 and 34 of the GDPR are referring to the security issues of personal data:
security of processing, notification of a personal data breach to the supervisory authority and
communication of a personal data breach to the data subject.
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pages wouldn't appear within search results based upon the search of a specific
name. However, maybe instead of considering the concept of the right to be forgot-
ten as misnamed, we should try to adjust the approach of its interpretation in accor-
dance with new digital standards and try to be more flexible when it comes to the
traditional meaning of the used phrase. After all, the focus of the right to be forgot-
ten is not so much about forgetting and disappearing, as it reflects the concept of
establishing precise legal standards related to the protection of our personal data.

This newly designed personal right is one more attempt to place control in
hands of data subjects, and to raise awareness about being responsible when using
digital technology and Internet. Certainly law cannot reform quickly as digital tech-
nology and Internet can develop, but having in mind core notions of individual
autonomy while using as well as regulating Internet and the usage of digital technol-
ogy in general, is one step closer to creating privacy friendly digital environment
(Stojsi¢ Dabeti¢ 2020, 162).

According to the latest EU regulations, as well as the jurisprudence of the
CJEU, the right to be forgotten should be considered as a fundamental human right
which includes balancing the individual’s right to data protection and the public’s
right to know. One of the most concerning elements of the right to be forgotten from
the aspect of the CJEU case law is referring to the fact that privately-owned com-
pany, such as Google, is supposed to make the final call on the relevance of data
from the aspect of public interest and what can be hidden from users. Thus, it is
necessary to provide further detailed guidance to search engine operators with re-
spect to the implementation of the right to be forgotten in a right-respectful manner,
although some basic grounds are provided by the GDPR.

In addition, the CJEU introduces the implementation of the right to be forgot-
ten by search engine operators through two stages. The first one is referring to the
obligation of the operator to check whether the rights of the data subject prevail in
the specific situation over the economic interest of the operator or the public’s right
to know. During the second stage, operators are obligated to determine the territorial
scope of the right to be forgotten in connection with the judgment in the case of
Google v CNIL. Even though, the CJEU did not state that right to be forgotten im-
poses obligations on search engine operators outside the European Union, we cannot
ignore the fact that the Internet has no boundaries. Therefore, global problems re-
quire global solutions.

Protection of the privacy and personal data in the digital age is quite challeng-
ing. With respect to this, there is no effective legal remedy to cure a violation of
privacy or human dignity in the digital domain. It’s up to each member of the soci-
ety to determine the limits of the power of informational self-determination of indi-
viduals on the Internet.
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