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3JIOYNHAYKO YAPY/XKEIBE Y MEBYHAPOJIHOM
KPUBUYHOM IIPABY

Ca:kerak: 3JI09MHAYKO YAPYXKEHE MPEICTABIHANIO jeé KPUBUYHO JIEN0 3ajell-
HUYKOT TUTaHA W 3aBepe, OJHOCHO MmocebaH 00JIMK 3JI0YMHA MPOTHB MHUPA, KOJU j€
Kao TakaB uctullan y HupHOepimkom u Tokujckom mporecy. Y HOBHjO] MPaKCH
MeljyHapoTHUX KPUBUYHHUX CYZOBa OBaj MHCTHUTYT C€ Ha M3BECTaH HAUYWH KOPHUCTH,
aJM BberoBa (QYHKITHja 4ecTo je monapehena moauTHikuM 3i1oynorpedama. ETukern-
pameM onpeheHNX MOJUTUYKHX pPEXHUMA ,,3JI0YMHAYKUM YIpPYKemeM O]l CTpaHe
T3B. Mel)yHapOJIHHUX MOMUTHYKHUX enuTa oMoryhaBa ce MIMPOKH MaHEBAapCKH IMPOC-
TOp 3a OlpaBJaBame HUXOBUX ,,XyMaHUTAPHUX WHTEPBEHITH]jA” KOje Cy IOCIIeInIIa
VIpaBo 3ajeTHUYKOr 3MoUnHauKor nussa. On monoBrHe XX Beka 70 JaHac Moryhe
je uaeHTU(HUKOBAaTH HHU3 MOBpena MehyHapoAHOT MpaBa HACTAJMX Kao MOCIeauna
JIEIOBamka 3JI0YMHAYKOT YAPYKEHka, a Koja ce HacTaBJha ca MoBehaHWM MHTEH3HTe-
TOM. YKOJIHMKO C€ HacTaBH Ca MPHUKPHUBEHUM JEIOBAmHEM IMPAaBUX 3JI0OYUHAYKHX Y/I-
pyXema IJIaBHU UcXoll Hehe OMTH MOoCTH3ame CBETCKOT MHpa Hero xeremonuje. Jla
Ou ce oBakBa TEHJCHIIMja CTIpeunyia HYXXHO je peaeuHHCcATH MECTO 3MOYHHAYKOT
yApyXkema y MehyHapogHOM KpHBHYHOM TIpaBy, YyKa3aTH Ha II€PMaHEHTHE
CllydajeBe HBHXOBOT JICTIOBaka, IbUX0OBE Cy0jeKTe U HAaUMHE Ha KOje TH HCTH CyOjeK-
TH n30eraBajy oJIrOBOPHOCT.

Kibyune peum: 310unHauko yApyXewme, MpaBo, MelyHapoIHH ciydajeBH,
YH-CHHLIE.

YBog

MHoru goraljaju y UCTOPHjH KOjU CY 32 TIOCJICAUILY UMAITU CTPaJamhe BETUKOT
Opoja JbyM HacTalM Cy Kao MOCIEAMIA IEMArolIKe UICOI0THje Pa3InIUTHX TTOJTH-
THYKUX WIM MWIHTAaHTHHX KIHKa. Y Mel)yHapomHOM KpHUBHYHOM IIpaBy OHO je
UACHTH()UKOBAHO Kao ,,yAPYKEHU 3J0YMHAYKHA TOAYXBaT’ OMHOCHO ,,37I0YHMHAYKO

YIOpyXeme”.
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Muogpar I1. hyjuh, 3nounaauko yapyxeme y Mmel)yHapOAHOM KPHBUYHOM IPaBY

[Mox w3pa3zoM 370YMHAYKOT YApYKeHa MOApa3yMeBa Ce: ,,..y4eCTBOBAKE Y
M3BpIIEHY KPUBHYHHX Jella KOja HAcTajy Kaja ce BUIle ocoba Koje mMajy 3ajeln-
HUYKU [WJb YKJbY4YE Y 3ajeIHNYKEe KpUMHHaIHE akTUBHOCTH...” (Boas et al. 2007,
16). YV TeopujcKOM CMHCITY OBaKBa JIC(QHHHUIMja MOXE CE CMATPATH MOTIYHOM,
MehyTuM y TpakTHYHOM CMHUCITY HheHa HeolpeheHOCT orjiena ce y TyMauemy
3JI0YMHAYKOT YAPYXKema Kao: (a) moceOHOr 00IrKa N3BPILICHa KpUBUYHOT J1eNa WK
(6) moceOHOT 00JIMKA OJATOBOPHOCTH.

AXO ce 3JII0YMHAYKO YAPYKEHE MocMaTpa ca acleKkTa MoceOHOT OOMHKa H3-
BpIIICHa KPUBUYHOT JIelia MOTPEeOHO je pa3MOTpUTH Hekoiauko MoryhHoctu: (1) kao
palmba U3BpIICHa Y OKBUPY HHKPUMHUHUCAHUX KpUBHYHUX nena y Cratyty; (2) Kao
paama YHUBEP3ATHOT KpUBUYHOT nefa; (3) Kao pajma y CTUIAjy ca IPYTUM paamba-
Ma KPUBUYHOT Jiefa.

VY mpBoM Cllyuajy paima HU3BpIICHa MOApa3yMeBa MOCTOjabe KyMyJIaTHBHE
noBe3aHoCTH u3Mel)y u3BplIeha WHKPUMHHHCAHOT JielNa Y KOME je HEeH30CTaBHA
KOMIIOHEHTa TIOCTOjak¢ 3JIOYMHAYKOT IIMJba, OJHOCHO oOpraHusanudje. Tumuyan
npuMep HaBeseH je y HupHOepikoM mporiecy kao 3II0YUH MPOTHB MUpPA KOjU 00Y-
XBaTa: IIAHUPAE, IPUIIPEMY, HHUIIUPAE WIH BOljee arpeCUBHOT paTa WM paTa
KOju Kpiiu MeljyHapoJHEe yroBope, criopasyMe win 00aBe3y, win ydemihe y 3ajes-
HU4KOM Tutany uin 3aBepu (CIMT 1946, Art. 6).

3NMO0YMHAYKO YIPYKEHE Kao pajiha YHUBEP3AITHOT KPUBHYHOT Jielia MOXKE ce
UACHTU(UKOBATH KPO3 I0jeIMHAYHE TauyKe ONTYXKHHUIC Y TOKHjCKOM MpoIecy, y
KOjHMa je HarjameHo aa cy: ,,CBH ONTYXEHH 32 yAPYKHUBAKE KAo JTHICPU, OPraHu-
3aTOpU, MHUIIMjATOPH WK caydecHUrM u3mely 1. janyapa 1928. u 2. centemOpa
1945. roauHe y CMHCTY BOjHE, MOMOPCKE, MOJUTHYKE U €KOHOMCKE JTOMHUHAIHU]E Y
Hcrounoj Azmju, [lammuduky, MaaujckoM OKeaHy...CyCETHUM JIp>KaBamMa M OCTPBHU-
Ma” — Koje ce y HapeJIHHM TauykKama ONTYXHHUIle pasrpal)yjy Ha ,3aBepy” y CMUCITY
,IIpATIpeMe Win Boheme arpecuBHoOT para” (Boister and Cryer 2008, 18-33).

3I0YMHAYKO YIAPYKEHE Y CMUCITY padmbe Koja je Y CTUIajy ca IPYTuM paj-
BaMa KPUBHYHOT JIeNia IMOJpa3yMeBa MOCTH3alke HCTOT IHJba TPHUMEHOM pa3-
JUYUTHX METOJIONOIIKUX MpucTyma. Kao mpuMep Morao Ou ce y3eTH HeKH [UJb KOjU
ce MOCTHXe KOHBCHIIMOHATHIM METOJIaMa para, a Ydhju eekar ce MOCIeyje aneK-
BaTHUM MeETOJ[aMa MpONaraHjHOr JeioBama. Kpo3 ommry mponaraHay JeYAH Ce
npunpemajy 3a oyayhe paToBe, Tako MporaraHaa JUPEKTHO MOJACTHYE HA MOCEOHe
arpecuBHe nuibeBe (Kearney 2007, 35). YnpaBo oBaj 00JIMK M3BpIICHA KPUBUIHOT
JieNia TIPEICTaBJba jelaH O YECTUX BUAOBA 3JI0YyMOTpede MeljyHapOaHOT KPUBHYHOT
mpaBa, jep ce HEroBa MOTYNHOCT y TpaKCH 3aHeMapyje, a TJIaBHH HOCHOIM HIgje
YAPYKEHOT 3JIOYMHAYKOT TIOJJyXBaTa YCIEIIHO ECKUBUPA]Y KPUBHYHY OATOBOPHOCT.

CxBaTame 3J0YMHAYKOT YIPYKEHa Kao MOCeOHOT 00JIHMKa OJTOBOPHOCTH je
MO TOjeJIMHUM TpaBHHUIUMA: ,IlapajokcanHo, BHIIE HETO CIOXCH U aHAIUTHYKU
OCIopaBaH 00JIMK OJrOBOPHOCTH KOjH je Mperno3Hat y npakcu Beha ad hoc cynosa, a
¢ Apyre CTpaHe UMILIMIUTHO o0yxBaheH kao obmuk oaroBopHocTtH 7/6 (1) ad hoc
Craryra”' (Boas et al. 2007, 16).

" Ompenbe un. 7. cr. 1 omHOCH ce Ha AXypHpaHH cTaTyT Mel)yHapOAHOr KPHBHYHOT CyJa 3a OHMBIIY
Jyrocnasujy (ICTY), nok ce ui. 6. ct. 1 oguocu Ha Cratyt MehyHaponHor kpuBu4HOTr cy/a 3a Pyanny
(ICTR).
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Nmajyhu y BuIy CyIpOTCTaBIBEHOCT CTaBOBA O CXBAaTamy 3JIOYMHAYKOT Y]I-
pPYyXema Kao MoceOHOT 00JIMKa OJITOBOPHOCTH UCTHYY ce JiBa nuTama: (1) 30or vera
j€ 370YMHAYKO yIpyKeme mpruxsaheHo kao 00IMK OArOBOPHOCTH y PuMckoMm crary-
Ty Kao KOHa4yHO pemrewe U (2) Ja mu ce meduHMCcameM 3MO0YMHAYKOT yAPYKEHa
M3pUYIUTO Kao 00JIMKa OATOBOPHOCTH pelIaBa Mpo0jIeM H3BPIICHA PN T0jeIHH-
11a WIK TPYyIIe KOja uMa 3ajeTHUIKA ITHJb?

ITopen mpoGnema MaTepujaqHO-IIPABHOT KapakTepa y pellaBamby KOHAYHOT
MOJI0Kaja 3TOYMHAYKOT YAPYKEemha Yy OKBHpHMa MelyHapoTHOT KPHUBHYHOI MpaBa
HYKHO je pa3MOTPUTH Kako peaiHe MOryHOCTH U3BpLICHA 3JI0YMHAYKOT OAYXBa-
Ta, TAKO U OHE aKTe KOjU Cy HAacTald Kao IOCIEIUla HMPUKPUBEHOT [elI0Baba
3JI0YMHAYKOT yJIpyKEeba.

Hupu6epmku u Toxkujckn mpouec

3MOYMHAYKO YAPYKEHE Yy aHAIN3U O0JIMKA U3BPILCHA JIeNa, OJHOCHO 00IHKa
OJITOBOPHOCTH HCKa3yje onpeheHe crenn@UIHOCTH Y 3aBHCHOCTH OJT TOTa Ja JIH je
npeametr HupuOeprkor uimn Tokujckor mporieca.

Y Hupnbepwxom npoyecy 3NOUMHAYKO YAPYXKEHE OUIO je KOHIMITUPAHO
Kpo3 paime 3ajeHHYKOr IUIaHa M 3aBepe OAHOCHO IOjeJHHE Pailme Y OKBHPY
3104YMHA IPOTUB MHPA, IPH YEMY j& OATOBOPHOCT Ae(UHNUCAHA HHINBUIYATIHO KPO3
MOojeAMHAYHE aKTE ONTYKEHUX MM KPO3 BUXOBY 00jeKTHBHY (KOMaHIHY) OATOBOP-
HOCT y TMOJUTHYKMM M BOJHHM OpraHM3aldjaMa ca oOOeNexXjeM YAPYKEHOT
3JI0YMHAYKOT IOJyXBaTa.

3ajeqHUYKH IJIaH U 3aBepa 00yXBaTao je KOHKPETH30BaHE LIUJbEBE YApYKe-
HOT' 3JI0YMHAYKOI IIOAYXBaTa, 0K je 3I0YMH POTUB YOBEYHOCTH IOTBPHHBAO IIMJb
W OJITOBOPHOCT JIeTIOBama. 300r KyMyJIaTHBHE IOBE3aHOCTH OBA JIBa KPUBHYHA JIe)Ia
y HupuOepikom mocTynky BeoMa yecTta mojaBa Ouia je Ja ce ONTY>KEHH HCTOBpE-
MEHO TepeTe Mo 00a OCHOBA U Jia TI0 UCTUMa Oyy ocyheHu.

Mehy TakBuM ciyuajeBuMa u3zaBajajy ce: (1) Pymond Xec (Rudolf Hess) — 3a
aKTHBHO ydemihe y pagy ca WIeTaJIHOM HalUCTHUYKOM IapTHjOM U MHUIMPAKkE arpe-
cuje npotuB Aycrpuje, Yexocmobauke u [losbcke (IMT 1946, 103—105); (2) Jokum
¢on Pubenrpon (Joahim fon Ribbentrop) — MUHUCTap MHOCTpaHWX mociioBa He-
MauKe 3a aKTHBHO yuelnhe y IUIaHOBMMa arpecuje npotus Yexocnosauke, [losbcke,
Hopgemke, ancke, I'puke u Kpameune Jyrocmasuje (IMT 1946, 105-107); (3)
Bunxenwm Kajren (Wilhelm Keitel) — Bucoxu komangant opyxanux caara (OKW) 3a
aKTHBHO yuelnhe y mpuTucuuMa Ha AyCTpHjy panu aHEeKcHje, IUIAHUpamby U peaju-
3anuju Hamaaa Ha YexocnoBauky, Hopeemky, ['puky, Jyrociasujy u CCCP (IMT
1946, 108-109); (4) Andpen Posenbepr (Alfred Rosenberg) — med ATIA (APA)” 3a
aKTHBHO yuemnhe y MpHUIPEMHU U IJIaHUWpamy Hamana Ha Hopsemky, a y CBOjCTBY
XUTIEpOBOT ,,IOJIUTUYKOI CABETHHKA  3a IPUIPEMY HEKOJHMKO HalpTa IUIaHOBAa O
yCIIOCTaBJbahy YIpaBe Ha OKyMHpaHoj VMICTOYHO] TEpUTOPHUjH U HUXOBY KACHHUJY
peammzanmjy (IMT 1946, 113-114); (5) Epux Paunep (Erich Raeder) — gross—

2 ATIA (APA) — KaHuenapuja 3a HHOCTpaHe TI0CTIOBE.
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admiral (OKM) 3a akTuBHO yuemrhe y W3paau IUIaHA O aHTAKOBamby HEMauyke MOp-
Hapule y HanmaauMma ca Mopa Ha Hopeemky n CCCP na bantuukom mopy, Kao u
npunpemama 3a pat npotuB Aycrpuje (IMT 1946, 131-133); (6) Andpen Joan (Al-
fred Jodl) — med oneparuBHOT mTaba BpxoBHE KOMaHIE OpyKaHMX cHara 3a Tuia-
HUpame Hammanga Ha YexocmoBauky, Hopsemky, [lancky, Xonanmujy, ['puky u Jyro-
ClaBHjy W M3panyd KOHA4YHOT IutaHa ,.bapbapoca” (IMT 1946, 138—-139) u (7) Kon-
cranTHH BoH Heypar (Konstantin von Neurath) — MUHHACTap CHOJPHHX IOCIOBA U
MUHHCTap 0e3 moprdesba 3a aKTUBHO YIECTBOBAKE y CTBApamy 3a0iIyAe ca Ipel-
cTaBHUIMMA pxasa EBpone y mpornecy npunpeme Hemauke 3a arpecuBHY IOJINTH-
Ky nipema EBporin (IMT 1946, 147-150).

Ono mTO HapyliaBa KOXEPEHTHOCT OBa JBa WHKPUMHHHCAHA Jella jecTe
YHIbEHHLIA 1A CY Y YeTupH ciydaja: Bunxenm Opuk (Wilhelm Frick), Bantep @yHk
(Walter Funk), Kapn Houun (Karl Donitz) u Aptyp Cejc-Unkyapt (Arthur Seyss-
Inquart) Ha OCHOBY OAJIyKe CyICKOT Beha M3y3eTH 01 OATOBOPHOCTH 32 3ajeAHUYKH
IUIaH U 3aBepy, a ocyheHu 3a 3n04rHe NPOTUB MUPA.

BuxoBa ¢yHKIMja y OKBHpPY YNpaBHHX OpraHa BJAacTH CBaKako je MMaia
yJena y MHIUBUIyaTHUM pajmamMa 3ajeJHHUYKOr IJIaHa W 3aBepe, MeljyTHM OBakBa
OIUTyKa Cyla MOXKE C€ MPHUIUCATH HIM HEroBOj IUCIIO3UTHBHO] OLIEHH WIH
YMBEHUIN Ja Cy ONTY)KEHH €BEHTYaJIHO OMJIM NPHUMAIHULM OpraHu3alyja Koje cy
npezacTaBibale mocedan npeamMeT npea HupHOepIkuM mocTynKom.

VY ananuszu Opranuszanmja Koje Cy MpeacTaB/beHe Kao 3I0YMHAYKA YAPYKeHha
Tpubynan y HupuOepry cBoj 3akJbydak U3BOIHO j€ M3 HBUXOBE CTPYKTYpE, ITUIbEBa
Y KpUMHHAIHE aKTHBHOCTH.

VY pasmatpawy Hayucmuuke napmuje Kao 3104MHaUKe opranusaiuje Tpuly-
HaJ je KOHcTaToBao na je PykoBomehm xopmyc mapTuje xopuinheH y KprUMHHAIHE
CBpXE Vy BHIYy repMaHH3allfje OCBOjeHE TEpUTOpHje, IPOroHa JeBpeja, yIpaBibama
MPOrpaMoM MPHHYTHOT pajia U 3J10CTaBJbabha PATHUX 3apO0JbEHUKA TE€ CXOIHO TOME
Reichsleitung xao xampoBcka opranm3anyja [laptuje, mreoBu paznmuuuTUX KaapoB-
ckux opranmsanuja Gauleiter u Kreisleiter cMatpajy ce OATOBOPHHM, JIOK C& HUXKH
ciryxOeHUIM n3y3uMajy 1o npemiory TyxuramTsa (IMT 1946, 86).

Tecmano® n SD* umanu cy 1B YKIbydHBamba y TIOFPOME U HCTpedibere JeB-
peja, OpyTaHOCT M YOUCTBAa Y KOHIIEHTPAIMOHUM JIOTOpUMa, nenyjyhu mpeko aj-
MUHHCTpalfja Ha OKyIHPaHUM TepUTOpHjama, Kpo3 MporpaMe MpHHYIHOT paja,
3JI0CTaBJbAC U YOWCTBA paTHUX 3apOo0JhEHUKA IT0 Y€MY C€ CMaTpajy OATOBOPHUM,
jep Cy TMoCTaly WM OCTallil WIAHOBH OpTaHH3alllje ca 3HamkEeM Ja ce KOPHCTE 3a
u3BpiIewme kpuBuaHUX nena (IMT 1946, 90-91).

Ca MOTIYHO MCTHM IMJbeM SS,” OpraHu3alyja Kojy Cy YMHWIN TIPHIIATHHIH
SS Allgemeine, SS Waffen, SS Totenkopf Verbande n npunagHuy APYTUX TOIHIIH]-
CKMX CHara, Ha OCHOBY 3akJbyuka TpuOyHana cMaTpajy ce 37T0YWHAuYKOM OpraHH3a-
IIMjoM Hm3y3uMajyhu oHe CyOjeKTe KOju Cy OWIM IMPUMOpPAHHW WM HUCY TTOYHHIIIH
snmounne (IMT 1946, 95-96).

? Die Geheime Staatspolizei — Tajua apskaBHA TOTHIM]a.

4 Der Sicherheitsdienst des Reichsfuhrer — Ciryx6a oGes6eljera Reichsfuhrera.

5 Die Schutystaffeln der Nationalsocialistischem Deutschen Arbeiterpartei — Hauponas-cormjanc-
THYKa HEMaydKa paJHuYKa napTHja.
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3a pa3nuKy o/ HaBelleHUX 3akJbydaka TpuOyHaIN je y M3BECHUM CIIy4ajeBHMa
KOHCTATOBAO Jla He NOCmOoje SIeMEHTH 3JI0UMHAYKOT YIpyXKewa anyaupajyhu Ha SA,
Kabunem Pajxa u [nasnu wumab ca Bucokom komanoom.

Bberosa oOpasnoxkema cy Ha U3BeCTaH HAYMH HEMOTIYHA M HejacHa. AKO ce
MMa y BUIY JeJOBambe SA MO HaueauMma HOBE MOJUTUYKE cTpaHke 1939. ronune,
KOja je YKJby4HBaJla YHHCHE PATHUX 3JI04YMHA U 3JI0YMHA IIPOTUB YOBEYHOCTH HEJIO-
ru4Ho je na TpuOyHau cBe TO M3y3Me KOHCTaryjyhu Jla KpHBHYHA JieNia Koja Cy TOM
NPUIMKOM HM3BpIIeHAa HUCY Omia KpuMuHaiHa npema [loBessn TpubyHana, a ga ce y
TPEHYTKY EKCIIaH3Wje HALUCTUYKE arpecHje BUXOB OpOj CBEO Ha Ipyle HEBaKHUX
HarucTuukux xanrapa (IMT 1946, 96-97). Cnuuny koHcrtaTtanujy TpuOyHan je
n3Beo 3a Kabunem Pajxa yxazyjyhu na ce HaBeeHa OpraHU3aLuja He MOdHce CMAm-
pamu 310uunauykom w3 nBa pasnora: (1) jep He mokasyje aa je mocie 1937. ronuHe
JleJioBalia Kao TpyIa WIA OpraHu3aiyja; (2) 3aTo IITO je Tpyla ONTyKeHHX ocoba
TOJIMKO MaJla Jja ce YIaHOBMMa Ha OAroBapajyhu HauMH MOKe CyIWTH y OJiroBapa-
jyhuM ciydajeBuMa, a a ce He MPUOIMKH H3jaBH J1a je KaOWHET YWju Cy YJIAHOBH
ouo kpumuHanan (IMT 1946, 97).

Ha ckopo nnentndan HaunH TpuOyHan koHcTatyje na [ nasnu wmab u Buco-
Ka Komanoa Hemajy obenedxcje 3104UHAYKO2 YOpYJicerbd, jep TOjeANHAYHUM
cyhemeM BUXOBHX clyx)OeHHKa MOCTHIIAa OU ce cBpxa 0oJba 0l AeKjapanyje Koja
j€ TpakeHa, a MHOT'O BaKHHUjH PAa3JIor je y TOME LITO OHE HHUTHU CY ,,0praHu3anuja’
HUTH Cy ,,rpyna” y emuciy unana 9 [Tosesse (IMT 1946, 98).°

CymTuHCcKH TIpobieM y meduHHuCcamy oapeheHe opraHu3anuje 3J09NHATKOM
je y koHctaroBaHoM uiany 9 IloBesbe, Ilie ce Kao U JaHac youaBa IMIMpOKa cio0oa
Ty>KHJIAIITBA U CyJAcKuX Beha ma oxpelheny opranusanujy neduHUITy Ha OHAj HAYUH
KOjH je y HHTepecy TpeHyTHe Mel)yHapoIHe MOIUTHKE.

sksksk

Tokujcku npoyec je TMHTambE 3J0YMHAYKOT yIpyKema NeQHHUCA0 Kao Kpu-
BUYHO €0 3JI04MHA IPOTUB MUPA KPO3: ,,... INIAHUPAE, IPUIIPEMY, NTOKPETaHE
i Boheme 00jaBibeHOT MM He00jaBJbEHOT arpeCHBHOT paTa, UM paTa KOjH KpIIX
Meh)yHapozHa npaBsa, yroBope, CliopasyMe WK yBepewa Wil yuemha y 3ajeJHUIKOM
IJIaHy WU 3aBepH 3a moctu3ame ommo mra ox HaBeAeHor (SPEIMTFFE 1946, Art.
Sa).

Ananmuzupajyhu CTpyKTypy ONTY>KHHUIIE youaBa ce Ja Cy CBU 3JIOUYWHH MTPOTHB
MHUpa CUCTEMaTHU30BaHu o1 Tadke 1 1o 38, ¥ To Ha TakaB HA4YMH Jia je Cy CBE padme
M3BPIICHA JeJla KOHCTAaTOBaHEe y TayKH 1, JOK ce y MpeocTanuM Tauykama Maplujai-
HO M3]1Bajajy Kao ,,3aBepa”, ,,yApYykKewme”, ,[UIaHupame”, ,,dpuipemMa” y oJHOCY Ha
nojeaune npxkase (Boister and Cryer 2008, 17-28).

Cneuudpuunoct Tokujckor mporeca MOBOAOM palmbH 3JI0YMHA MPOTHB MHUPA
pasmarpaHe Cy HCKJbYYHMBO KpPO3 IOCTYIKE IIOjeluHAana, IOK je 3ajeHUYKH LHJb
opraHm3aiyje Kojoj Cy MpuIagaiy 3aHeMaprBaH.

% Ypau 9 (1) Mosese Mehynaponuor Bojuor TpuGyHana npomucyje: ,,Ha cyhemy 6uio kojem nojemu-
HAYHOM WiaHy OWJIO KOje rpyle Win opranusanuje TpuOyHan Moxxe KOHCTaToBaTH (y Be3d ca Omio
KOjHM aKTOM 32 KOjH MOojeInHAIl MOXe OUTH ocyl)eH) Jia je rpymna Wi OpraHu3aliyja Yuju je 1mojeIiHaI]
610 uiaH 370YMHAYKa OpraHu3aluja.
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Y KOHTEKCTY OBaKBe TBPIH-E JOBOJFHO roBopu ciydaj MiBane Maruyu (Iwane
Matsui) TeHepan Koju je 0 M3BpIICHUM 3JI0YMHMMA JamaHana y HaHkuHTY, KOjU je
0MOo O KHEroBOM HaUIexKHOIINY, 00aBECTHO jalmaHCKe AUTUIOMATCKE MPEICTaBHUKE
y Haakunary u Tokwo (IMTFE 1948, 572), nakiie nonuTHYKy U BOjHU BpX JamaHa,
aJy OHH Kao ,,0praHu3anuja’” HUCY CHOCHIN HUKAKBY OATOBOPHOCT.

[ToceObHO WHTEpecaHTaH je Coydaj EKCIEpPHMCHTHCAama Ha JhyJauMa Koje ce
oIBHjaTHO y jenuHuiiama Mmujee (Ishii) Mpexe, Koje Cy CHCTEMCKU CIIPOBOJUIIC
Jenununa 731 u Jenuauua 1644 o yeMy mocToje U3BEIITajH aMEPUIKe BOjCKE O TO-
Me Ja ¢y UM OommTH obpucu Tux nporpama mosHaT (Keiichi 2005, 4). [Ipsa daza
pesyntupaia je CangepcoBuM usBemirajeM (o1 1. HoBemOpa 1945.) u TomcoHOBUM
n3BemrajeM (ox 31. maja 1946.) y kojuma cy u3HeTe nHGOpMaIje 0 OaKTEpHjCKUM
OoMbama, anu Cy HM30CTaBJbEHE TEME EKCIepUMEHTHCamka Ha JbYANMa WIA Tpooe
ouomomkor opyxwuja (Keiichi 2005, 8). ¥ xom mpaBmy ce KpeTajia ucrpara OBOT
cllydaja JOBOJBHO yKa3syje uumbeHuia aa je Jlarmac MexAptyp (Douglas MacArthur)
y cBojcTBY BpxoBHOr komMannanTa CaBe3sHHUKHX cHara 6. Maja 1947. roguHe mpoc-
neano BamuHTTOHY ITOTHC ¥ KOME jeé KOHCTaTOBAO MOCTOjahe¢ 3HAYAjHUX TIoJaTaKa
u3BeneHux u3 WimjeBe m3jaBe, ¢ KOHCTaTalMjoM jaa he ce Te mHpopmMalje HajBe-
pOBaTHUjE 3aIp>KaTh y 00aBeIITajHUM KaHaiuMa 300r 4yera ce Hehe KOpHCTUTH Kao
noka3 patHux 3nmounHa (Gold 2003, 109).

UzberaBame onTykHUIlEC 32 PaTHe 31M04nHE KpO3 €KCIIEPUMEHTE HAJl JbYANMa
mpecekao je 3axTeB pyckor Tyxkuiamrsa ynyhed IMTFE 1947. roqune 3a dhopma-
Ho ucnutuBamwe upo Nmmja (Shiro Ishii), Xutomm Kuxyuua (Hitoshi Kikuchi) n
Kujoumm Otaa (Kiyoshi Ota) y Be3u Jenunuue 731 BW excnepumenarta u ,,cinydaja
MacoOBHUX yOWCTaBa kKao pe3ynarata Tux ekcnepmmernara” (Cunliffe 2007, 5). Ono
IITO OCTaje HEjaCHO y OBOM CJIyuajy jecTe 300T 4era je MeJOKyIaH MOCTyIaK WHH-
nupaHn npexa HarpoHaHUM cyaoM CCCP-a, a ve npen ICTFE u 3060r dera ce aerno-
Bamke OBE jeJIMHUIE HUjE TPEICTABHIO OPTaHM3ANN]OM 3a yAPYKEHH 3JI0YHHAYKH
MOAyXBaT, Beh HHIUBHIYyaTHOM OJTOBOPHOIINY CBAKOT FH-EHOT WiiaHa?

OxroBop Ha OBO MHTamke MOTPEOHO je TIOTPAKUTH y UHTEpPECUMa CTpaHa y
MOCTYIIKY, YHjy MT03aIUHY HHUje TEIIKO pa3yMEeTH.

CaBpeMeHn KOHUCIITHA 3JJ0YHHAYKOT YIPY/KE€bha

KoHIlenTH 37104MHAYKOT YAPYKEHA Y Ipyroj modoBuHu XX Beka MpeTpreinu
Cy IeTMMHUYHE U3MeHe y oxHocy Ha HupuOepmku n Tokujcku moctymnak. Y HupH-
OeprikoM U TOKHjCKOM TPOLIECY Y OKBUPY CBAKOT MHKPUMHUHHCAHOT jejia (Tadke
ONTY>KHHIIE) HATJALICHO je TOCTOjambe MOCEOHOr 00NIMKA padrve U38puierba CIIeH-
(GUYHOT 32 3JI0YMHAYKO YAPYKEHE, JOK CE Y MOJIEPHUM CXBaTamby Kpo3 UHOUBUOY-
anHy 002060pHOCH MOTY U3BECTH YONIITCHE Palli-€ U3BPIIEHA 3JI0YHHAYKOT YIpY-
JKeHma, KOje ce Kao TaKBe MOBe3yjy ca MHKPUMUHUCAHUM KpUBHYHUM jaeinma y Cra-
TyTy.

3ajennuuka onpenda wiana 7/6 (1) ad hoc Craryra (ICTY u ICTR) npomnucy-
j€ MHANBUAyaTHY OOroBopHOCT Ha cineachm maumH: ,,Ocoba Koja je nianupana,
noocmuyand, Hapeouid, NOYUHULA UAU HA OpYeU HAYUH NOMO2AA U NOOPICARd NId-
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HUparLe, npunpemy Uiy U3gpulerbe HeKoe 00 KPUBUUHUX 0ed...CHOCU UHOUBUDYATHY
KpUBUYHY 002080pHOCH " — y 3aBUCHOCTH OJ CIY>KOCHOT IMOJ0XKaja M oBjamhema
KOjHMa pacrioaxe.

[ToBe3uBameM pagmy U3BPLICHA MPONUCAHNX Y MHAUBUAYAIHO] OJrOBOPHO-
CTH ca MHKPUMHHHUCAHUM Jenuma y CtatyTy (HOp. paTHU 370YHMHH, 3TOYHHU TPO-
THB YOBEYHOCTH, TCHOIIU, arpecHja), HAJIS)KHUM CYOjeKTHMa Y TIOCTYIIKY OMOTY-
haBa ja HFHKpUMUHHICAHO JIeNI0 KBaH(HKYjy Kao Texe (MMITIeMEeHTHpajyhu y mero-
BOM Omhy TOCTOjame yapy>KEHOT 3JI0YHHAYKOT TIOyXBaTa).

[Ipeanoct oBakBor oapehuBama 3I0YMHAYKOT YAPYXKEHha je Y TOME ITO OMO-
ryhaBa mmpe carienaBame YHICHUIIA OJ CTPaHE CYJICKHX Beha M NOBE3MBambE WH-
KPUMUHHUCAHUX PaIiby KPO3 3aj€HUYKO JEJIOBakhe BUIIE IOBE3aHUX ClTydajeBa YHjU
je UuJb UcTH, MehyTUM ¢ JIpyre cTpaHe OBaKaB CHCTEM oMoryhaBa Jakury 3JI0yHOT-
peoy.

VYxonuko Ou ce ynopeaunu ciydajeBu Jadpauxo Ipauh u Op. ca ciydajem
Paoosan Kapuuh u op. npumetniio Ou ce 1a je y o0a ciry4aja KOHCTaTOBaHO TOCTO-
jame ,,yAPYKEHOT 3JI0UMHAYKOr moayxsata”, ¢ TuM na je ICTY y mpBoM ciyuajy
Kao b AeDUHHCAO: ,, MPajHO YKIaare U emuudko duwhere bocanckux Mycau-
mana u opyaux nexpsama” (ICTY, IT-04-74-T, par. 15), a y apyrom ciy4ajy ,,mpaj-
HO yKnarare 6ocanckux Myciumana u bocanckux Xpeama c noopyyja buX, na xoja
¢y 6ocancxku Cpou nonazanu npaso.” (ICTY, IT-95-5, par. 6).

Ha ocHOBY m3BemeHe koMmIaparje y o6a ciaydaja mOTBphyje ce IOCTOjame
WHIMBHUAYyallHEe OArOBOpHOCTH mopomnucane y wiany 7 (1) Craryra, xoja oxrosapa
€JIEMEHTUMA 3JI0YMHAYKOT yAPYXKEHha, I OYMIjeqHa 3710ynorpeda je y ToMe IITO
je ICTY moTmyHO HCTe pajmhe H3BpIIcHa NeHUHHINE TMOTIIYHO Pa3IHIUTHM KPH-
BuuHUM AennmMa (Texa moBpena JKeneBcke KoHBEeHIIHje — | eHOII ).

OBaj MHCTUTYT CTBapa MpodiieMe aKo je YeCTO HarjallaBaH, jep yTHYe KaKo
Ha 00jeKTUBHOCT y pany MelyHapOAHOT KPUBUYHOT CYyZAa, TAKO M Ha jJaBHO MILCHE
MehyHaponue 3ajeqnune. Y maHoruM npenMeruma ICTY je moreHmmpao na cy jeru-
TUMHE UHCTHTYIH]e Kao mrto cy JHA, BJ, MVYII Penyonuke Cpbuje y cBOjCTBY Op-
raHa MpUHYAE aHTAKOBaHW Ha 3alITUTH WHTETPUTETA U TEPUTOPHjaJTHOT CyBEpEHH-
tera CDOPJ omHocHO PemyOmmke CpOuje menmoBaie Kao OpraHH3aIMje YIAPYKEHOT
3JI0YMHAYKOT TIOJyXBaTa.

OBakBa jeJHOCTPaHOCT YeCTO je Joia3uia 10 u3paxaja, jep je ICTY y mHo-
THM CITy4ajeBUMa OBaj HHCTUTYT KOPUCTHO OMpaHUM peurMa WU Ta je jeTHOCTaBHO
n30eraBao Kaja je ped O IpyruM HAIlMOHAJTHUM CHTHTETHMa Ha MPOCTOpYy OuWBIIE
JyrocnaBuje. Mel)y TakBUM NpHMeprMa MOXe c€ M3ABOjUTH (hopMmupame Iiahe-
HUYKOT onpena ,,En Mynaxeun”, y okBupy 3. Kopynmyca AbuX, 4uju cy ce puryai-
HU 3JI0YMHH CIpOBOAWIN y oropuma Kamenuna u JluBane y 3aBugosuhnma, kao u
Ha mupeM npoctopy O3pena u Bozyhe (ICTY, IT-04-83, par. 14-50); unu nemosa-
Be T3B. ,,KaxmeHnuke 0ojHe” 3ajenHo ca cHarama XB u XBO cauumene on 200 1o
300 Bojuuka Ha ueny ca Muadenom Henemunuhem n Bumxom Mapmurnosuhem y
KaMIamH MPOTHB OOCAHCKUX MyCIUMaHa Ha MpocTopy MocTtapa yKJbydyjyhu Joro-
pe y Mocrapy, Jlumrtunu, [upoxom Bpujery u Jbyoumkom (ICTY, IT-98-34, par.
10-14).

skokk
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Jedunncame mojMa 3II09MHAKOT YIPYKEeHha MHOTO je jeHOCTaBHH]je Kaja ce
y jeITHOM TOCTYIIKY HEABOCMHCIICHO Pa3lIMKyje KPTBa OJ] M3BpIIMIANa KPHBHUYHOT
nena. TakaB moctymak cBojctBeH je 3a ICTR. Hakon y6uctBa Pyannckor mpencen-
Huka JXKysenan XaOupaumane (Juvenal Habyarimana) npunagavnu BehuHcke 1m0-
nyjanyje XyTa Kao ITIaBHUM KPHUBIIEM O3HAYWIM Cy NPHUIAIHUKE MAbUHCKE 3ajel-
Hute TyTcnja, HaJ KOjuMa Cy U3BPIIMIM CTPABUYIHE 3JI0YHHE C MHJBEM HCTpeOeHmha.

VY nepuony Ilpenasue Biage Pyanne on 8. anpuna no 17. jyna 1994, roaune
MOCTH3akbe LUJba YAPYKEHOT 3T0YMHAYKOT TOAYyXBaTa JOCTUIJIO je KyJIMUHALH]Y, a
CBaKH OJl ONTY)KEHUX MOTao CE CMaTpaTH WIAHOM 3JI0YMHAYKOT YApYKema. Y Impe-
nmety busumynry u np. (Bizimungu et. al.) deTBopulia MUHHCTapa y Bragu onty-
JKeHa cy 3a: ,,3asepy 3a uurberne 2eHOYUOd, 2eHOYUO, CAY4eCHUWMEO )y 2eHOYUOY,
OUPEKMHO U jaBHO NOOCMUYAIbe HA 2eHOYUO, 3104UHe NPOMUE YOBEUHOCMU U KD-
weme uiana 3 3ajeonuuxoe JKeneeckum kousenyujama u Il donychkoe npomoxona
nponucanu y unany 2, 3, 4 Cmamyma Tpubynanra” (ICTR-99-50-1). OBakaB KoH-
LEeNT ONTYXXHHUIE MPEICTaB/ba0 je OCHOBY 3a Ipolecynpame BehnHe ONTyXEHHuX,
MaKO UCXOJ MOCTYINKa HUje YBEK Pe3yATHPa0 Ka3HOM 3aTBOpa.

Bpennyjyhn nHmuBHIyamHy OATOBOPHOCT ONTYXKEHHX 33 Pajibe H3BpIICHA
cxoano wuaHy 6 (1) CratyTta ca eneMeHTHMa MPOMKMCAHUM Y YBOIHOM JENy OMNTY-
xuuue ICTR je upeHTHOUKOBAO HEKOIMKO MOTUTHYKUX U MUJIMTAHTHUX OpraHU3a-
Mja Koje Cy y CB0jOj M0o3aAWHN UMaU oipel)eHn IUJb 37I0YMHAYKOT TOAyXBaTa.

VY BpXy OpraHM3zalMoHe MUpaMuIe Halaszuo ce Hayuonannuu pegonyyuonaphu
noxpem 3a paseoj Pyanoe (MRND) dnja ce kaMIiama cacrojaia y KOHTPOJIH U yIpa-
BJbalhy 0JI00pHMa HaBeJCHE CTPaHKE MPEKO OPraHW30BAHOT, IICHTPAITHO KOMaHIHOT
MUJIMIMJCKOT Tella Koje OM OAroBapano Ha HUXOB TO3WMB Ja Hamaaajy, yowjajy u
yaumTaBajy Tyrcn cranoBHUIITBO (ICTR-98-44, par. 24). AKTHBHY yJIOTYy Y pean-
3allju TIOCTAaBJHEHOT LWJba Tpey3eo je KabuHer muHUCTapcTBa oxdpaHe, Bucoka
komanga Pyanncke apmuje (IIpencemnuuka rappa, barasoH mapa-komaHzoca u
Nzpuhauku 6araskoH, yKIbydyjyhn KOMaHIaHTEe 32 BOjHE ONepaIje Mo CeKTopuMa)
yuja GYHKIHMja Ce orie[ana y 0Oy U JTUCTPUOYIIUJH OpYKja MUTHIIMjaMa, U3PaIu
CIHCKOBA 3a JTMKBUAALM]Y, IUIAHOBE Macakpa ycMepene Ha TyTcuje U ymepeHe Xy-
Te, Kao U mBuxoBo HenocpenHo yuenthe (ICTR-97-34-1, par. 5.1-5.2). Ha nmokanaom
HHUBOY aKTHBHY YJIOTY Ha CIPOBOlEHY IIOCTaB/BEHOT LIMJba UCTPEOIbEHa HEIOCPEea-
HO Cy TIpey3elie xanmpapMepHja u mapa-mmwminnjcke cHare INTERAHAMWE.

sksksk

Pumcku craryT je mo mpurimny ICTY u ICTR 3104nHaYKO yApYKEHE MPO-
micao y oxapendama MHIWBHIyallHe KPUBHYHE OATOBOpHOCTH. Y wiaHy 25 (3) (m)
Pumckor cratyTa KOHCTaTOBaHa je OATOBOPHOCT TOjEeAMHIA aKo ce: ,, Ha buno xoju
opyeu HauuH OonpuHece uU3GpUIersy UlU NOKYULAJY U3BPUIErbA KPUBUUHOZ Oeld U3a
Koje2 cmoju epyna auya Koja oenyje ca 3ajeOHudkum yusem, mox yciaoBoM na je: (1)
Kpuguuno oeno u3z naorexcnocmu Cyoa; (Il) oa je uzspweno ca 3narwem o Hamepu
epyne; (Ill) y 6e3u ca kpueuunum denom eenoyuda’”. AHanaszupajyhu caapKuHy oBe
onpenOe yodaBajy ce onpeheHe npasHuHe U HegopedeHocTH. Mimajyhu y Buny na je
npouec kogudukanuje MehyHapoJAHUX KPHBHYHHX JIefia MOCEOHO aKTUBUpPAH O]
1946. ronune M joul yBeK Tpaje, HECXBATJBHUBO je Aa y cdepH MpaBa U Jajbe HHjE
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jacHo neduHHMCAHO 1ITa ce cMarpa rpynoM nuna. C Ipyre cTpaHe HeTOPEYHOCT Ha-
BeJICHE HOpME OTJIe[ia Ce y CMUCIY JIa JIeNIo 3J0YMHAYKOT YIpYyKema Tpeda na je y
HajnesxxkHoctn Cyga, Ja OM ce HAKOH TOra Harjiacuja MOBE3aHOCT Ca KPUBUYHHM
JIETIOM TeHOIMIa. AKO je ICNOBambe 3IOUNHAYKOT yIPYKEHa YCMEPEHO UCKIbYUHUBO
Ha TeHOLW/I, JIa JIM TO 3HAYU Jia y CIy4ajy U3BpIICHa arpecuje HUCY UCITYHCHU yC-
JIOBH TIOCTOjarka 3JI0YNHAYKOT YAPYKeHha?

WUmajyhn y Buay HaBeleHe KOHIENTE 3JIOYMHAYKOT yIPYKema MHOTe
YHIbEHHIIE HETIOCPENHO yKa3yjy Aa cy: Benmke cune Te Koje 4ecTo MACHTH(DUKY]Y
wm neuHUITY HOpME Koje oapeheHe npikaBe CBpCTaBajy y mocebaH HOPMATHBHH
VHHBEP3YM U TO je MpErno3HaT/hbhBa Be3a u3Mel)y CKIOHOCTH BEIHMKHX CHIa Ja WH-
TepBEHUIY y MMe Mel)yHaponHe 3ajelHHIIe W O3HA4YaBajy Kao OJMETHHKA HEKE O]
OHHX JIp>KaBa Koje ToJuIexy nHTepBeHuju (Simpson 2004, 6). CxoaHO TOMe HYKHO
j€ 3amuTaT ce NMa JIM Cy aIMUHHUCTpampje TaKBUX HOp)kaBa, MOTY nedhHWHUCATH
3JI0YMHAYKHM YIPYKEHEM U IITa TaKBE aMUHUCTPALIHje TPeay3uMajy Ja 3JI0YIOT-
pebomM MehyHapoHOT MpaBa MPUKPHUjy CBOj 3aj€AHUYKH [IUIb?

3s0ynoTpeda mel)yHapoaHor nmpaBa y NpuKpUBamby 3J109YHHAYKOT YAPYKeha

VY mpoTeknux cenam jeneHuja Mel)yHapoIHO MpaBo HUjE IOUUIO J0 BPXYHIA
ouyBama Y0BEYAHCTBA, Beh 70 mweroBor aHa. [lojenune Bnane u MyaTHHAIMOHATHE
KOMIIaHH]€ MCKPUBWIIC Cy CYIITHHY MHOTHX Mel)yHapOoJHUX Tpornwmca Tpaxkehu uz-
TOBOpPE 32 CTHIIAhe MaTepHjaiHe qoOUTH. HakoH 0CTBapeHUX MAaTepHjalTHUX IUIbE-
Ba aleTUTH Cy MOPACId W MPOIIUPUIH C€ HAa JYXOBHH, HHTEJICKTYAHH M TEICCHU
WHTEKPHUTET CBAKOT TMOjEIHHIA, KOjH HE MPECTaB/ba HUINTA JAPYrO HEr0 KOHAYHU
MevaT cropa3yma rpyra Wik OpraHu3aiiyja ca 00eeKjuMa 3I04YMHAYKOT yIPYKeba.
OBakBe peud MpeACTaBlbajy TENIKY ONTYXHHUIY 3a CaBPEMEHO YOBEYAHCTO, AU
MHOTH foral)aju HakajaocT MOTBphyjy MocTojame OBaKBUX TCHIICHITH]A.

VYTHIaj pUBaTHUX KOMIIaHMja yBEK je Be3aH 3a MPHCBajabe HM3BOpa Of-
peheHnx eHeprenarta o yemy moceOHO ToBOpHU ciyuaj Aneno-Uparcke nagpmue xom-
nanuje, NaHac TMO3HATE MO Ha3uBy bpumuw [lemponeym. O HaUMHY MOCIIOBamba OBE
KOMITaHHj€ TOBOPE HECHHM CTATHCTHYKH Mojary u3 1948. rogwHe 1Mo KOojuMa je oHa
3apaauia 61 MuiauoH QyHTH, 0J dera je 3a MpaH Ha 4ujoj TSPUTOPHJU Ce Hayase
HadTHe OyIIOTHHE U3JBOjEHO camo 9 mMuinoHa (yHTH, JOK je OpuTaHCKa mopecka
ciy>k0a 3apamnia oko 28 mMmioHa (GyHTH camo y o0JuKy mopesa Ha moout (Ganzer
2018, 70). Upancku npemujep Moxame Mocaauk HCTakao je 0BO nuTame npen YH
Kao BUJ Memiama Bemuke Bputanuje y yHyTpaiime mpobiieMe jeHe IpiKaBe, anu
YMECTO TOJIpIIKe U TomToBama oapendu [losesse YH noxuseo je na CIA motkym-
JbMBAabEM BOjHUKA W yIH4YHe Oarpe CTBOpW CTENeH HacHJba TOBOJbAH J]a MOXKE Ja
u3BeZe MydY y KOME je OH ocyheH Ha noxuBoTHU KyhHu nputsop (Ganzer 2018, 69—
74). Kpajmu ucxoj 0BakBOT JelIOBama OTIeAa0 ce y TOCTaBJbamkby MOJA00HE BIIAJe Y
kojoj he nBe cramne wianuie Capeta 6e30eMHOCTH OWTH TIPUBHUIICTOBAHE y M3BO3Y
Hadte u3 Mpana.

Kana je nerutuMHO nM3abpan npezacenuuk [ Batemaine, Xako00 ApOeH3 MOKY-
1120 J1a yBe/E arpapHy peopMy y OKBHPY €KCIPOIpHjalyje 3eMJBHILTA KOje mpea-
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3u 270 xekrapa, CyKOOMO Ce ca WHTepecuMa aMepuuke Kommanuje Jundajted fruit
jenHe on HajBehux y M3B03y OaHaHa Ha CBETY, YMjH je BehnHCcku neonudap 6uo Ju-
pekrop CIA Anen [anac u meroB Opat [lon ®@ocrep [lanac, mro je pesyarupaio
MOKpeTamkeM TajHHUX aKidja mpoTuB npeacenHuka Apdensa (Ganzer 2018, 79-81).
Par koju je 1954. rogune mokpeHyT npoTuB [ BaTemaie rpy0o je mpeKpIIno He caMo
IMoeby VjemumeHux Hamuje, Beh W MoBe/by OpraHu3aiyja aMEpUYKHX ApKaBa
(Ganzer 2018, 83).

VY o0a ciyudaja pyKOBOACTBO MPUBATHUX KOMIAHH]ja UCKOPHCTHUIIO j€ CBOj TO-
BiIaNeHN MOJI0XKaj] U MOBE3aHOCT Ca MOJUTHYKUM CTPYKTypaMa MaTHYHUX Ap>KaBa
y TUIAaHHPaYy, MPUIIPEMH U peallu3alijy [UJba, KOjH Y MOTIYHOCTH OATOBapa MUJbY
YAPYKEHOT 3JI0YMHAYKOT IO yXBaTa.

JlecTpyKTHBHH METOIM OOJIMKOBama JIpkaBa y CKJIady ca TIo0aTuCTUYKUM
MUJbEBUMa UCTIpPOOaHU Cy Ha TpocTopy OuBIIEe JyrociaBwje KOMIPOMHTYjyhu
guctohy Ilornasmsa VII IloBesbe YH. YMecTo 3amTuTe CBETCKOT MHpa MOJUTHIKE
aJMUHUCTpALIMjE ACBETHACCT BeOMa pa3BHjeHHX JapkaBa, wianuiia HATO-a, momp-
JKale Cy CEHEeCHOHHCTHYKY MOJHMTHKY TEPOPUCTHYKE OpraHu3alyje Kao IITO je
OBK, cBecHM WM HeCBeCHM Ja he caMo JIBe JClEeHHje KacHHje omoryhurtu
ynanoBuma [SIS-a na mpeko kopumopa Koju ¢y OHU CTBOpHJIM Ha bankaHy Hampase
npobiem 3a ueny Epormy. OBakBy TBpAbY JOBOJHHO MOTKpEIUbYje YHBCHULIA 1A je
nenoBabe OBK motnomornyto on crpare oko 1.000 mnahenuka u3 Anbanumje, Cay-
njcke Apabuje, Jemena, ABranucrtana, buX n XpBaTcke, IeI0Balio MO HAI30pOM
oko 100 6putanckux ¥ HeMaukux uHCTpykTopa ([lantemnh 2008, 120). [Ipema Tome
OHO IITO ce JaHac jaemasa y EBponu, mocneanna je HEMPOMUIIJBEHUX MOTE3a MpPe
cBera camux EBporspana.

Hemnocpenanm ykipyunBameM dinanuiia HATO-a y arpecujy Ha CPJ, He na cy
MpeKpIleHe MHOTE JeKapalyje, MPOTOKOJIU U KOHBEHIUje 0 Kopulhemy 3a0pame-
HUX MPOjeKTHIa U MYHHIHUje, HETO Cy MOTaXeHU M CBH MelyHapoaHu yroBopu U
[ToBesbe 0 momToBamwy JbyIACKHUX mpaBa. Ilutame oaroBopnoctu 3a akte HATO-a
jom yBek HHje MokpeHyTo. OHO MITO JOJATHO TMPEUCIUTYje IMJbEBE JENOBamba
HATO-a noBosbHO HIyCTpyje aKTUBHOCT JIBE€ NPUBaTHE KOMIIAaHHMje HA IPOCTOPY
KuM xpajem 2012. ronune: ,,Enviditi” v ,,Onbpajm kanuman menaymenm.”

Kanancka xommnanuja ,,Enviditi” je y BIACHHINTBY INEH3HOHKCAOT TeHepaa
HATO-a, Becimja Kinapka, guja cy yiarama Tpebaia 1a ce ycMepe Ha pepay pynaa
yIJba y T3B. CHHTETHYKY Ha()Ty HAMEHCHY 3a CTapTOBame OOpOCHUX aBHOHA, C Ka-
MaKUTETOM Of JBe Xuibaae autapa aHeBHo (Ilomamuh, 2016). dpyra komnanuja y
BIACHHUINTBY OwmBIer apxaBHor cekpetapa CAJl, Maminen Onbpajtr dhoxycupana ce
Ha Tpy’Kambe NOMITAHCKUX YCIyra W yclyra TeJIeKOMyHUKalfja armunupajyhu Ha
KynoBuHy 75 oxcto mpenyseha Ha npoctopy KocoBa u Meroxuje, kao u ynarama y
nytHY uHPpacTpykTypy (Ilomaauh, 2016). YUenne purype ode koMIanuje, 3axBalby-
jyhu cBOM TI0J10Kajy M aKTHBHOCTHMA TOKOM arpecuje 1999. ronmune mompuHene cy
TPEHYTHOM 3aCTOjy eNleKTpo-TipuBpenae u uHppactpykrype y Penyomumm Cpouju,
HITO yKa3yje Ha MpaBy CYLITHHY XPTBOBamba al0aHCKe U CPIICKE TOMyJIaluje.

BpxyHar erousma u JuLeMepCTBa BUCOKO MO3ULIUOHUPAHUX (DYHKIHOHEpA Y
cBeTy oryesa ce u 'y crapoBuma Jlopenca Camepca OuBier nupexkropa Xapasapaa 1
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cekperapa 3a ¢puHacuje CAJl o kome: ,,3arajuBame MTETHO IO 37IpaBJbe Tpeda ma
ce BEeKe 3a OHe 3eMJbe TJie he To M3a3BaTH HajMame TPOIIKOBE, a TO CY 3eMJbE ca
HajHkUM HagHuiama” (Homcku 2008, 121). YV meroBumM TBpmamMa Ipero3Hajy ce
okBUpH MainTty3ujaHCKe TeopHje, jep pacHulameM 3aiuxa 0aKTEepHjOoJIONIKOT Opyxkja
(3abpameHor XaIkKuM KOHBEHITMjaMa W ToceOHUM JKEHEeBCKHM IPOTOKOJIUMA W3
1925. rogune) He 3aral)yjy ce caMo €KOCHCTEMH CHPOMAIIHUX, OHH C€ KPO3 3eMJbY,
BOJy W Ba3zQyX NpeHOCe Ha LENOKYIHY JbyACKy nomyianujy. Janac cy To xpTBe
BHPYCHHUX WM OAaKTEPHjOJIOIIKKX areHaca, a Beh cyTpa MOTy IOCTaTH A0 Hampen-
HUjer HaHO — TEXHOJIOIIKOT MoayxBata. M3a cBake Tpareauje 1mo JbYACKO JPYIITBO
KpHj€e ce MOJIOCT HEKOT 3JI0YMHAYKOT yIPYKEHha.

31M0YMHAYKO YIApYyKEHmhe MocTano je peanHocT. Hamymrajyhu npaBHe okBupe
Y BEroBOM JieQUHUCAkY U KaXKIbaBawy, Pyka My ce MOryhHOCT a HacTaBH 3I0Y-
moTpe0y Ha CBHM HHBOWMA, TIE CaHKIMje CBe demhe H30CTajy, a HOTOpHE
YHEHHIIE YMECTO JIa C€ UICKOPHCTE 32 MHUIUPAKE KPUBUYHOT TTOCTYTIKA, IpepacTa-
jy vy TIOBOI 3a WCMeEjaBamke | TBPAKY IOCTOjama T3B. ,,Teopuje 3aBepe”. OBakBy
MpaKcy NOTPeOHO je IPOMEHHTH.

3akipyuak

VY MonepHOM APYHITBY IHJbEBU 3J0YMHAYKHX YIPYKEHa CBE BUIIE MOCTajy
TpaHCIAapeHTHH, a TIOBOJOM TOTa HU jeAHA MelyHapoaHa WHCTUTYLIMja HE Tpeay3u-
Ma HUIITA Jja OM cripevnsie MociIeuie Koje Ipou3nia3e n3 IbIUXOBUX JeTIOBaba.

YumeHnLA je Ja ce 3T0YNHAYKO YIAPY)KEHhe Ha M3BeCTaH HAYMH HArjlaliaBa y
PumckoM cTaTyTy Kao OOJMK MHAWBUAYalHE OATOBOPHOCTH, ajld TUME C€ HE pelia-
Ba Mpo0JieM OpraHNU30BaHOT JAeoBama. la Ou ce TakaB mpobIeM MPeBa3HIIa0 HyX-
HO je y oapenbe Pumckor mpaBa, OZHOCHO MelyHapomHOT akTta y (OpMH OIIITE
obaBesyjyhe IloBesbe uMIUIeMeHTHpATH OceOHE oJipende Koje ACPUHUITY MUTAmE
YAPYKEHOT 3JI0YMHAYKOT ITOyXBaTa.

JemHo op peiema MOTJI0 OM OUTH JNeUHHUCARKE MOCCOHOT KPUBHYHOT JIeiia
Koje OM Kao TakBO OMJIO KaXKIMBO Ha Mel)yHapoaHoM HUBOY. Jlpyra BapujanTa Mo-
rma Ou ce cacTojaTH y JONYyHHM HMMIUIEMEHTHPAaHMX KPUBHYHUX nena y Pumckom
CTaTyTy, Kao KBaM(pUKOBaHU (TEXKHM) OOMIMK M3BpINCHha KPUBHYHHUX neia. Tpeha
MOTYhHOCT TIpeicTaBjbasia OM KOMOMHOBAHO PEIICHE MPETXO0IHE JBE MOTYNHOCTH, C
THM JIa C€ Kao TaKBa yBEJE U Y HAIIMOHAIHE MPaBHE OKBHPE.

Ha oBaj maunn nocturna 6u ce nBa edekra: (1) copeunso Ou ce pa3IuuuTO
TyMadylkhe WHAWBUAyaJHE WM OOjeKTHBHE OATOBOPHOCTH OJf CTpaHe cyOjexarta y
MelyHapoIHOM TMOCTYIKY — mped MelyHapogHuM KpUBHYHHM CyIoM, (2) cBaku
MOCTYIMaK ca eJEeMEHTHMa YIPYKEHOT 3JI0YMHAYKOI IMOAyXBaTa OHMO OM TOJHMKO
TpaHCIapeHTaH J1a Ou y CBUM Jp>kaBama rpal)aHy OMIIM CBECHM IITA UM IPEICTaBIba
HETOCPEIHY MPETHhY M PU3UK 33 €r3UCTEHIM]Y HBHUX U BUXOBHX HOPOAMLA — IITO
omoryhaBa HenmocpeqHo MOKpETamke MOCTYIKA Mpe]] HATUOHATHUM KPUBHYHUM CY-
JOBHMa.
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CRIMINAL ASSOCIATION IN
INTERNATIONAL CRIMINAL LAW

Summary: The criminal association was a criminal offense of the Joint Plan
and Conspiracy, or a special form of Crime against Peace, which was highlighted as
such in the Nuremberg and Tokyo trials. In the recent practice of international
criminal courts, this institute is used in a certain way, but its function is often subor-
dinated to political abuses. By labeling certain political regimes as a “criminal asso-
ciation” by the so-called international political elites are provided with a wide mar-
gin of maneuver to justify their “humanitarian interventions” which are the conse-
quence of a common criminal goal. From the middle of the 20th century until today,
it is possible to identify violations of international law that occurred as a result of the
activities of a criminal association, which continues with increased intensity. If the
covert activities of real criminal associations continue, the main outcome will not be
the achievement of world peace, but hegemony. In order to prevent this tendency, it
is necessary to redefine the place of the Criminal Association in international crimi-
nal law, to point out the permanent cases of their actions, their subjects and the ways
in which these same subjects avoid responsibility.

Keywords: Criminal Association, law, international case, facts

Introduction

Many events in history that have resulted in the suffering of a large number of
people have occurred as a result of the demagogic ideology of various political or
militant cliques. In international criminal law, it is identified as a “joint criminal

9999

enterprise” or “criminal association””.

In international criminal law, it is identified as a “joint criminal enterprise” or
“criminal association”. The term criminal associaton means: “...participation in the
commission of criminal offenses that occur when several persons with a common

* miodragcujic@gmail.com
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goal are involved in joint criminal activities...” (Boas et al. 2007, 16). In theoretical
terms, such a definition can be considered complete, but in parctical terms, its vagu-
eness is reflected in the interpretation ofa a criminal association as: (a) a special
form of committing a crime or (b) a special form of responsibility.

If a criminal association is viewed from the aspect of a special form of com-
mitting a criminal offense, it is necessary to consider several possibilities: (1) as an
act of excution within the incriminated crimibnal offenses in the Statute; (2) as an
act of a universal criminal offense; (3) as an act in conjunction with other acts of a
criminal offense.

In the first case, the act of execution implies the existence of a cumulative
connection between the execution of the incriminated act in which the indispensable
component is the existence of a criminal goal, that is organization.

A typical example is cited in the Nuremberg Trials as a crime against peace
that includes: planning, preparing, initiating of waging an aggresive war or a war
that violates international treaties, agreements or obligations, or participating in a
joint plan or conspiracy (CIMT 1946, Art. 6).

The criminal association as an act of universal crime can be identified through
the individual counts of the indictment in the Tokyo process, in which it is empha-
sized that: “All accused of association as leaders, organizers, initiators or accom-
plices between January 1, 1928 and September 2, 1945. in terms of military, naval,
political and economic domination in East Asia, the Pacific, the Indian Ocean...
neighboring countries and islands” — which in the following counts of the indictment
are broken down into a “conspiracy” in the sense of “preparing or waging an aggres-
sive war” (Boister and Cryer 2008, 18-33).

A criminal association in the sense of an action that is in conjunction with ot-
her acts of a criminal offense implies the achievement of the same goal by applying
different methodological approaches. An example could be taken of a goal achieved
by conventional methods of war, the effect of which is enhanced by adequate meth-
ods of propaganda.

Through general propaganda, people prepare for future wars, so propaganda
directly encourages special aggressive targets (Kearney 2007, 35). Precisely this
form of committing a criminal offense is one of the frequent forms of abuse of inter-
national criminal law, because its possibility is neglected in practice, and the main
bearers of the idea of a joint criminal enterprise successfully evade criminal respon-
sibility.

The understanding of a criminal association as a special form of responsibility
is according to some lawyers: ‘“Paradoxically, more than a complex and analytically
challenged form of responsibility that is recogniyed a form of responsibility 7/6 (1)
Statute™’ (Boas et al. 2007, 16).

" The provisions of Article 7 (1) refers to the Updated Statute of the International Criminal Tribunal for
the Former Yugoslavia (ICTY), while Article 6 (1) refers to the Statute of the International Criminal
Tribunal for Rwanda (ICTR).

24



Culture of Polis, Year XVIII (2021), Issue 44, pp. 23-35

Having in mind the contradiction of views on the understanding of a criminal
association as a special form of responsibility, two issues stand out: (1) Why is a
criminal association accepted as a form of responsibility in the Rome Statute as a
final solution and (2) Is the definition of a criminal association explicitly solves the
problem of performing the actions of an individual or group that has a common go-
al?

In addition to the problems of materila and legal nature in resolving the final
position of a criminal association within the framework of international criminal
law, it is necessary to consider both the real possibilities of committing a criminal
enterprise and those acts that arose as a result of covert activities of a criminal asso-
ciation.

The Nuremberg and Tokyo processes

In the analysis of the form of commission of the act, that is the form of re-
sponsibility, the criminal association expreses certain specifics depending on
whether it is the subject of the Nurenberg or Tokyo process.

sk

In the Nurenberg Trials, the criminal association was conceived through the
actions of the Joint Plan and Conspiracy, that is individual actions within the Crimes
against Peace, where responsibility is defined individually through individual acts of
the accused or through their objective (command) responsibility in political and
military organizations with a feature joint criminal enterprise.

The joint plan and conspiracy included the concretized goals of the joint cri-
minal enterprise, while the Crime against Humaity confirmed the goal and responsi-
bility of the action. Due to the cumulative connection between these two crimes in
the Nuremberg proceedings, it was a very common occurrence for the accused to be
charged on both grounds at the same time and to be convicted on the same grounds.

Among such cases are: (1) Rudolf Hess — for active participation in work with
the illegal Nazi party and initiating aggression against Austria, Czechoslovakia and
Poland (IMT 1946, 103-105); (2) Joachim von Ribbentrop — Minister of Foreign
Affairs of Germany for active participation in plans of aggression against Czecho-
slovakia, Poland, Norway, Denmark, Greece and the Kingdom of Yugoslavia (IMT
1946, 105-107); (3) Wilhelm Keitel — High Commander of the Armed Forces
(OKW) for active participation in pressures on Austria for annexation, planning and
implementation of attacks on Czechoslovakia, Norway, Greece, Yugoslavia and
USSR (IMT 1946, 108-109); Alfred Rosenberg — Head of the APA® for active par-
ticipation in the preparation and planning of the attack on Norway, and as Hitler's
“political advisor” for the preparation of several draft plans for the establishment of
administration in the occupied Eastern Territory and their subsequent implementa-

¥ (APA) - Office of Foreign Affairs.
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tion (IMT 1946, 113-114); (5) Erich Raeder — gross-admiral (OKM) for active par-
ticipation in the development of a plan to engage the German navy in attacks from
the sea on Norway and the USSR in the Baltic Sea, as well as preparations for war
against Austria (IMT 1946, 131-133); (6) Alfred Jodl — Chief of the Operational
Staff of the Supreme Command of the Armed Forces for planning attacks on
Czechoslovakia, Norway, Denmark, the Netherlands, Greece and Yugoslavia and
drafting the final plan of “Barbarossa” (IMT 1946, 138-139) (7) Konstantin von
Neurath — Minister of Foreign Affairs and Minister without portfolio for active par-
ticipation in creating misconceptions with representatives of European countries in
the process of preparing Germany for an aggressive policy towards Europe (IMT
1946, 147-150). What undermines the coherence of these two incriminating acts is
the fact that in four cases: Wilhelm Frick, Walter Funk Donitz and Arthur Seyss-
Inquart based on the decision exempted from responsibility for the Joint Plan and
Conspiracy, and convicted of Crimes against Peace.

Their function within the govrning bodies certainly took part in the individual
actions of the Joint Plan and Conspiracy, but this decision of the corut can be attrib-
uted either to its dispositive assessment or the fact that the defendants were members
of organizations that represented a special case before the Nuremberg proceedings.

In the analysis of the Organizatiobns presented as crimina associations, the
Nuremberg Tribunal drew its conclusion from their structure, goals and criminal
activity.

In considering the Nazi Party as a criminal organization, the Tribunal found
that the party's corps was used for criminal purposes in the form of Germaization of
conquered territory, persecution of Jews, management of forces labor programs and
abuse of prisoners of war, and consequaently the Reichsleitung and Kreisleiter are
held accountable, while lower-ranking officials are exempted at the suggestion of
the prosecution (IMT 1946, 86).

The Gestapo’ and SD'® aimed to involve Jews in pogroms and exterminations,
brutality and killings in concentration camps, acting through administrations in the
occupied territories, through forced labor programs, abuse and killing of prisoners of
war for which they are considered responsible because they became or remained
members of the organization, with the knowledge to be used to commit crimes (IMT
1946, 90-91).

With exactly the same goal of the SS,'' an organization made up of members
of the SS Allgemeine, SS Waffen, SS Totenkopf Verbande and members of the other
police forces, according to the Tribunal, is considered a criminal organization except
for those who were forced or did not commit crimes (IMT 1946, 95-96).

Contrary to the stated conclusions, the Tribunal in some cases stated that there
were no elements of a criminal association alluding to the SA4, the Reich Cabinet and
the General Staff with the High Command.

® Die Geheime Staatspolizei — Secret State Police.

19 Der Sicherheitsdienst des Reichsfuhrer — Security service Reichsfuhrera.

! Die Schutystaffeln der Nationalsocialistischem Deutschen Arbeiterpartei — National Socialist Ger-
man Workers' Party.
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His explanations are in some ways incomplete and unclear. Given the SA ac-
tions under the principles of the new political party in 1939, which included the
commission of war crimes and crimes against humanity, it is illogical for the Tribu-
nal to exclude all this, stating that the crimes committed on that occasion were not
criminal under the Tribunal's Charter, that at the time of the expansion of Nazi ag-
gression, their members was reduced to groups of unimportant Nazi hangars (IMT
1946, 96-97). The Tribunal made a similar statement for the Reich Cabinet, pointing
out that the said organization could not be considered criminal for two reasons: (1)
because it did not show that after 1937 it had acted as a group or organization; (2)
because the group of accused persons is so small that members can be appropriately
tried in appropriate cases without approaching the statement that the cabinet whose
members were a criminal (Judgment, 1946:97).

In an almost identical way, the Tribunal finds that the General Staff and the
High Command do not have the characteristics of a criminal association, because an
individual trial of their officers would achieve a purpose better than the required
declaration, and a much more important reason is that they are neither group” in the
sense of Article 9 of the Charter (IMT 1946, 98)."

The essential problem in defining a certain organization as criminal is in the
stated Article 9 of the Charter, where, as today, there is a wide freedom of the prose-
cution and judical councils to define a certain organization in a way that is in the
interest of current international poliltics.

sk

The Tokyo Trial defined the issue of a criminal association as a crime of Pea-
ce against Peace through: “...planning, preparing, launching or waging a declaraed
or undeclared aggressive war, or a war that vilates international rights, treaties, agre-
ements or beliefs or participation in a joint plan; conspiracies to achieve any of the
above” (SPEIMTFFE 1946, Art. 5a).

Analyzing the structure of the indictment, it can be noticed that all crimes
against peace are systematized from counts 1 to 38, in such a way that all acts of
committing the crime are stated in count 1, while in the remaining counts they are
partially singled out as “conspiracy”, “association”, “planning”, “preparation” in
relation to individual countries (Boister and Cryer 2008, 17-28).

The specificity of the Tokyo process regarding the actions of Crimes against
Peace were considered exclusively through the actions of individuals, while the
common goal of the organization to which they belonged was neglected.

In the context of this claim, the case of Iwane Matsui, a general who informed
the Japanese diplomatic representatives in Nanking and Tokyo (IMTFE 1948, 572),

12 Article 9 (1) of the Charter of the International Military Tribunal provides: “At the trial of any indi-
vidual member of any group or organization the Tribunal may find (in respect of any act for which an
individual may be convicted) that the group or organization whose individual he was is a group or
organization of which the individual was a member of a criminal organization.
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about the crimes committed by the Japanese leadership, but they as an “organiza-
tion” bore no responsibility.

Of particular interest is the case of human experimentation in Ishii network
units, which were systematically conducted by Unit 731 and Unit 1644, and there
are reports from the US military that the general outlines of these programs are
known to them (Keiichi 2005, 4). The first phase resulted in the Sanders Report
(November 1, 1945) and the Thomson Report (May 31, 1946), which presented in-
formation on bacterial bombs but left out the topics of human experimentation or
biological weapons testing (Keiichi 2005, 8). The direction in which the investiga-
tion of this case was moving is sufficiently indicated by the fact that Douglas Mac-
Arthur, in his capacity as Supreme Commander of the Allied Forces, forwarded a
letter to Washington on May 6, 1947, stating the existence of significant data de-
rived from Ishii's statement with this information is most likely to be retained in
intelligence channels, which is why it will not be used as evidence of war crimes
(Gold 2003, 109).

The avoidance of war crimes indictment through human experiments was in-
terrupted by a request from the Russian prosecutor's office to IMTFE in 1947 for a
formal interrogation of Shiro Ishii, Hitoshi Kikuchi and Kiyoshi Ota regarding the
Unit 731 BW experiments and “mass murder cases as a result of these experiments”
(Cunliffe 2007, 5). What remains unclear in this case is why the entire procedure
was initiated before the national court of the USSR, and not before ICTFE, and why
the activities of this unit were not presented by the organization for a joint criminal
enterprise, but by the individual responsibility of each of its members?

The answer to this question should be sought in the interests of the parties to
the proceedings, whose background is not difficult to understand.

Contemporary concepts of criminal association

The concepts of criminal association in the second half of the XX century un-
derwent partial changes in relation to the Nuremberg and Tokyo proceedings. In the
Nuremberg and Tokyo trials, within each incriminating act (count of the indictment),
the existence of a special form of act specific to a criminal association is empha-
sized, while in the modern understanding, individual acts of committing a criminal
association can be reported through individual responsibility for crime in the Statute.

The common provision of Article 7/6 (1) of the ad hoc Statute (ICTY and
ICTR) prescribes individual responsibility as follows: “4 person who has planned,
instigated, ordered, committed or otherwise aided and abetted the planning, prepa-
ration or execution of a criminal offense acts...bears individual criminal responsibil-
ity "— depending on the official position and authority at his disposal.

By linking the acts of execution prescribed in individual responsibility with
the incriminated acts in the Statute (etc. war crimes, crimes against humanity, geno-
cide, aggression), it enables the competent subjects in the procedure to qualify the
incriminated act as more serious (implementing the existence of a joint criminal
enterprise).
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The advantage of this determination of a criminal association is that it enables
a broader view of the facts by the court chambers and the connection of incriminated
actions through the joint action of several related cases whose goal is the same, but
on the other hand such a system allows easier abuse.

If the cases of Jadranko Prlic et al. with the case of Radovan Karadzic et al. it
would be noted that in both cases the existence of a “joint criminal enterprise” was
noted, with the ICTY defining as the goal in the first case: “permanent removal and
ethnic cleansing of Bosnian Muslims and other non-Croats” (ICTY, 1T-04-74-T,
par. 15), and in the second case, “the permanent removal of Bosnian Muslims and
Bosnian Croats from the territory of BiH, to which the Bosnian Serbs claimed the
right.” (ICTY, IT-95-5, par. 6). Based on the comparison, in both cases the exis-
tence of individual responsibility enshrined in Article 7 (1) of the Statute, which
corresponds to the elements of a criminal association, is confirmed, but the obvious
abuse is that the ICTY defines exactly the same acts of execution as completely
different crimes - Genocide).

This institute creates problems if it is often emphasized, because it affects
both the objectivity in the work of the international criminal court and the public
opinion of the international community. In many cases, the ICTY emphasized that
legitimate institutions such as the JNA, VJ, MUP of the Republic of Serbia, as coer-
cive bodies engaged in protecting the integrity and territorial sovereignty of the
SFRY and the Republic of Serbia, acted as organizations of a joint criminal enter-
prise.

This one-sidedness often came to the fore, as the ICTY in many cases used
this institute in chosen words or simply avoided it when it came to other national
entities in the former Yugoslavia. Among such examples is the formation of the
mercenary detachment “El Mujaheid”, within the 3rd Corps of the ABiH, whose
ritual crimes were carried out in the camps Kamenica and Livade in Zavidovici, as
well as in the wider area of Ozren and Vozuca (ICTY, IT-04-83, par. 14-50); or the
action of the so-called. “Convict Battalions” together with HV and HVO forces ma-
de up of 200 to 300 soldiers led by Mladen Neletilic and Vinko Martinovic in the
campaign against Bosnian Muslims in Mostar, including camps in Mostar, Listica,
Siroki Brijeg and Ljubiska (ICTY, IT-98-34, par. 10-14).

skokk

Defining the concept of a criminal association is much simpler when in one
procedure the victim is unequivocally different from the perpetrators of the crime.
Such a procedure is inherent in the ICTR. After the assassination of Rwandan Presi-
dent Juvenal Habyarimana, members of the Hutu majority population blamed mem-
bers of the Tutsi minority for committing horrific extermination crimes.

During the interim government of Rwanda from April 8 to July 17, 1994, the
achievement of the goal of the joint criminal enterprise reached its culmination, and
each of the accused could be considered a member of a criminal association. In the
case of Bizimungu et al. (Bizimungu et. Al.) Four ministers in the government are
accused of: “Conspiracy to commit genocide, genocide, complicity in genocide,
direct and public incitement to genocide, crimes against humanity and violation of
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Article 3 of the Geneva Conventions and the 1l Permit Protocol prescribed in Artic-
les 2, 3, 4 of the Statute of the Tribunal” (ICTR-99-50-I). This concept of indictment
was the basis for the prosecution of most defendants, although the outcome of the
proceedings did not always result in imprisonment.

Evaluating the individual responsibility of the accused for the acts of execu-
tion pursuant to Article 6 (1) of the Statute, with the elements prescribed in the in-
troductory part of the indictment, the ICTR identified several political and militant
organizations that had a specific criminal enterprise background.

At the top of the organizational pyramid was the National Revolutionary
Movement for Development of Rwanda (MRND), whose campaign consisted of con-
trolling and managing the party's committees through an organized, central-
command militia body that would respond to their call to attack, kill and destroy the
Tutsi population (ICTR-98-44, par. 24). An active role in achieving this goal was
taken by the Cabinet of the Ministry of Defense, the High Command of the Rwan-
dan Army (Presidential Guard, Para-Commando Battalion and Reconnaissance Bat-
talion, including commanders for military operations by sector) whose function was
reflected in training and distribution of weapons to militias liquidation, plans for
massacres targeting the Tutsis and moderate Hutus, as well as their direct involve-
ment (ICTR-97-34-1, par. 5.1-5.2). At the local level, the gendarmerie and para-
militia forces INTERAHAMWE took an active role in the implementation of the set
goal of extermination.

sk

The Rome Statute, according to the principles of the ICTY and ICTR, pre-
scribed criminal association in the provisions of Individual Criminal Responsibility.
Article 25 (3) (d) of the Rome Statute states the responsibility of an individual if:
“Contributes in any other way to the commission or attempted commission of a
criminal offense by a group of persons acting with a common purpose, provided
that: (I) a criminal offense within the jurisdiction of the Court; (Il) it was carried
out with knowledge of the intent of the group; (IIl) in connection with the crime of
genocide.” Analyzing the content of this provision, certain gaps and ambiguities can
be noticed. Bearing in mind that the process of codification of international crimes
has been specially activated since 1946 and is still ongoing, it is incomprehensible
that in the sphere of law it is still not clearly defined what is considered a group of
persons. On the other hand, the vagueness of the said norm is reflected in the sense
that the act of a criminal association should be within the jurisdiction of the Court, in
order to emphasize the connection with the criminal offense of genocide. If the ac-
tivities of a criminal association are aimed exclusively at genocide, does that mean
that in the case of aggression, the conditions for the existence of a criminal associa-
tion are not met?

Having in mind the above concepts of criminal association, many facts di-
rectly indicate that: Great Powers are those who often identify or define norms that
certain countries classify as a special normative universe some of those states that
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are subject to intervention (Simpson 2004, 6). Consequently, it is necessary to ask
whether the administrations of such states can be defined as a criminal association
and what do such administrations undertake to conceal their common goal by abus-
ing international law?

Abuse of international law in covering up a criminal association

In the past seven decades, international law has not reached the peak of pre-
serving humanity, but its bottom. Some governments and multinational companies
have distorted the essence of many international regulations by looking for excuses
to gain material benefits. After the material goals were achieved, the appetites in-
creased and expanded to the spiritual, intellectual and physical integrity of each in-
dividual, which represents nothing but the final seal of the agreement of groups or
organizations with the characteristics of a criminal association. Such words represent
a severe indictment for modern humanity, but many events unfortunately confirm
the existence of such tendencies.

The influence of private companies is always related to the appropriation of
sources of certain energy sources, which is especially evident in the case of the An-
glo-Iranian oil company, today known as British Petroleum. The company's business
data from 1948, according to which it earned 61 million pounds, speak of the way of
doing business, of which only 9 million pounds were set aside for Iran, where oil
wells are located, while the British tax service earned about 28 million pounds. only
in the form of income tax (Ganzer 2018, 70). Iranian Prime Minister Mohamed
Mossadik pointed out this issue before the UN as a form of British interference in
the internal problems of a country, but instead of supporting and respecting the pro-
visions of the UN Charter, he saw the CIA create a degree of violence by bribing
soldiers and street dredgers. he was sentenced to life imprisonment (Ganzer 2018,
69-74). The end result of such actions was reflected in the establishment of a suit-
able government in which two permanent members of the Security Council will be
privileged in the export of oil from Iran.

When the legitimately elected president of Guatemala, Jacobo Arbenz tried to
introduce agrarian reform as part of the expropriation of land that exceeds 270 hec-
tares, he clashed with the interests of the American company United Fruit, one of the
largest banana exports in the world, whose majority shareholder was CIA Director
Allen Dallas. his brother John Foster Dallas, which resulted in the launch of secret
actions against President Arbenz (Ganzer 2018, 79-81). The war that was launched
against Guatemala in 1954 grossly violated not only the Charter of the United Na-
tions, but also the Charter of Organizations of American States (Ganzer 2018, 83).

In both cases, the management of private companies used their privileged po-
sition and connection with the political structures of the home countries in the plan-
ning, preparation and realization of the goal, which fully corresponds to the goal of
the joint criminal enterprise.
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Destructive methods of shaping states in accordance with globalist goals have
been tested in the former Yugoslavia, compromising the purity of Chapter VII of the
UN Charter. Instead of protecting world peace, the political administrations of nine-
teen highly developed NATO member states have supported the secessionist policies
of a terrorist organization such as the KLLA, conscious or unaware that only two dec-
ades later it will allow ISIS members to cross the corridors they created in the Bal-
kans. create a problem for the whole of Europe. This claim is sufficiently supported
by the fact that the actions of the KLLA, supported by about 1,000 mercenaries from
Albania, Saudi Arabia, Yemen, Afghanistan, BiH and Croatia, operated under the
supervision of about 100 British and German instructors (Pantelic 2008, 120).
Therefore, what is happening in Europe today is a consequence of reckless moves,
primarily by the Europeans themselves.

The direct involvement of NATO members in the aggression against the FRY,
not only violated many declarations, protocols and conventions on the use of banned
missiles and ammunition, but also violated all international treaties and charters on
respect for human rights. The issue of accountability for NATO acts has not yet been
raised. What further re-examines the goals of NATO's activities sufficiently illus-
trates the activity of only two private companies in Kosovo and Metohija at the end
of 2012 — “Envidity” and “Albright Capital Management.”

The Canadian company “Envidity” is owned by retired NATO general,
Wesley Clark, whose investments were supposed to be directed to the processing of
coal ores in the so-called synthetic oil intended for launching fighter jets, with a
capacity of two thousand liters per day (Popadic, 2016). Another company owned by
former US Secretary of State Madeleine Albright focused on providing postal and
telecommunications services by applying for the purchase of 75% of companies in
Kosovo and Metohija, as well as investments in road infrastructure (Popadic, 2016).
The leading figures of both companies, thanks to their position and activities during
the aggression in 1999, contributed to the current stagnation of the electricty econ-
omy and infrastructure in Republic of Serbia, which indicates the true essence of the
sacrifice of the Albanian and Serbian populations.

The limits of selfishness and hypocrisy are sufficiently illustrated by the
claims of Lawrence Summers, former director of Harvard and secretary of finance of
the USA, according to which: “Pollution harmful to health should be linked to those
countries where it will cause the lowest costs, and these are the countries with the
lowest wages.” (Chomsky 2008, 121). His claims recognize the framework of the
Malthusian theory, because the depletion of stockpiles of bacteriological weapons
(prohibited by the Hague Conventions and the special Geneva Protocols of 1925)
does not only pollute the ecosystems of the poor, they are transmitted to the entire
human population through land, water and air. Today, they are victims of viral or
bacteriological agents, and tomorrow they may become part of a more advanced
technological endeavor. Behind every tragedy for human society lies the meanness
of a criminal association. The criminal association has become a reality. Leaving the
legal framework in its definition and punishment, he is given the opportunity to con-
tinue the abuse at all levels, where sanctions are increasingly absent, and notorious
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facts instead of being used to initiate criminal proceedings, grow into a reason to
ridicule and claim the so-called “conspiracy theories™. This practice needs to change.

Conclusion

In modern society, the goals of criminal associations are becoming more and
more transparent, and on that occasion, no international institution is doing anything
to prevent the consequences that result from their actions.

The fact is that the criminal association is in a way emphasized in the Rome
Statute as a form of individual responsibility, but that does not solve the problem of
organized action. In order to overcome such a problem, it is necessary to implement
special provisions in the provisions of Roman law, ie an international act in the form
of a general binding Charter, which define the issue of a joint criminal enterprise.

One of the solutions could be to define a special crime that would be punish-
able at the international level. The second variant could consist in supplementing the
criminal offenses implemented in the Rome Statute, as a qualified (more serious)
form of committing criminal offenses. The third option would be a combined solu-
tion of the previous two options, with the introduction as such in the national legal
framework.

In this way, two effects would be achieved: (1) different interpretations of
individual or objective responsibility by subjects in international proceedings — be-
fore the International Criminal Court — would be prevented, (2) any proceedings
with elements of a joint criminal enterprise would be so transparent that In all coun-
tries, citizens were aware of the immediate threat and risk to their and their families'
livelihoods — enabling them to take direct action before national criminal courts.
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