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3HAYAJ ITIPABOCYJAHUX U THCIIEKIIMJCKUX
OPI'AHA Y U3T'PAJIIBU
BE3BEJHOCHE ®YHKIHNJE IP)KABE

Tamo eoe ce cnobode cykobmbasajy,
OyaHcHOC je Oparcage 0a 3aumumu
OHe Kojuma je nompebHa 3aulmuma.

Jlopn T'apmunep (Lord Gardiner)

Caxerakx: OBUM pajioM ayTop yKa3yje Ha 3Hauaj MpaBOCYIHUX U HHCIICKIIH]-
CKUX OpraHa y u3rpajmbH Kananurera 6e30e1HocTH MoiepHe npskase. [o3Hato je na
MPaBOCYAHU OPraHd UMajy BeoMa 3HauajHy yJIOTY y 3alITUTH YCTaBHOCTH M 3aKOHH-
TOCTH JpXaBe, jep YCHelHO (HYHKIIMOHHCAmE MPABOCYTHOT CHCTEMa y 3HAYAjHO]
MepH JOTIPUHOCH M3TPaIby Kanamnurera 6e30emnoctr. Beoma je OMTHO nma y mporie-
Cy COICTBEHOT (hYHKI[MOHHCaa MPaBOCYIHU opranu capalyjy ca cuctemom Oe30e-
JTHOCTH JAp)kaBe. Paj mpaBocyqHOT cucTeMa y MOjeIMHUM CHTyanujama Mopa OuTH
KOMITEHTapaH ca paJoM CHCTeMa 0e30€THOCTH, jep HU CyI HU TYKHIAIITBO y OJI-
peheHnM cuTyanMjama He MOTY MPHCTYIIUTH pelllaBamy Mpodiema 0e3 YHmbeHUIA
JI0 KOjUX jeAWHO MOTYy JohM y capa[mu ca opraHuMa 0e30eJHOCTH MOJAEPHE IpiKa-
Be. Ta capajmba je HeONXOAHA U y TIPEBEHTHBHOM JICTIOBAY, jep MPABOCYIHH Opra-
HU MOJIEpHE Ip)KaBe UMajy W MPEBEHTUBHY yiory. Takohe, HHCIIEKITH]CKe CITyk0e y
3HA4ajHOj MEpH JOMPUHOCE MOAU3aby cucTeMa 0e30eIHOCTH Ha BUIIM HHUBO, 00a-
BJbAFEM HA/30pa HaJl MPABHIHOM MPUMEHOM W TPUAPKABAHEM 3aKOHA O] CTpaHe
pagHUX U APYTHX OpraHU3aIrja, oMHOCHO rpahana. OBaj HaA30p OCTBApyje ce MPEKO
WHCTIEKIU]ja, Koje ()YHKIMOHUINY Ha CBUM HHBOMMA M KOj€ UMajy OIIITa U nocedHa
OBJIAILTEHA.
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[IpaBocyaHu cucteM mpeAcTaBiba 3Ha4ajaH MOACHCTEM OMILTET cucTeMa 0es-
OemHOCTH npskaBe. [IpaBocyTHM OpraHH y capajibi ca OCTaluM JISJIOBHMa CHCTEMa
0e30eAHOCTH Ha HAaJKOHKPETHHjU HAYMH JAOTPUHOCE W3rpaamu 0e30eqHocHe (yHK-
mje apxkase. CBakM €0 CHCTEMa je W3Yy3€THO 3HauyajaH 3a yCIEIIHO (PyHKIHMOHH-
came CHCTeMa, TI0 TIPUHIINITY ,, IAHYA KOJU je jaK OHOMUKO KOAUKO je jaka Hajcradbuja
kapuka y rwemy”. Cuctem 6e30eTHOCTH HEe MOXe Aa (QYHKIIMOHUIIE (OTHOCHO TYIH
ce omTpuna 6e30eqHOCHE (YHKLHMje OpXKaBe) ako HHje jeIMHCTBEH, KOMIJIEMEHTa-
paH, ToTajaH U cBeoOyxBaTaH. IIpaBoCyIqHM CHCTEM je jemaH OJl Haj3HAYajHHjUX
JIeJI0Ba KaKO YKYITHOT TIOJUTHYKOT CHCTEMa, TaKO M CUCTeMa 0e30eTHOCTH JpiKaBe.
[IpaBoBpeMEHUM OTKpPHBAalk-EM M HHKPUMHUHUCAKEM pailkbu W TOCTyNaka Koju
yrpokaBajy 06e30eHOCT qpkaBe U HeHHX rpal)jaHa cMamyjy ce PH3HIH O] YIpoXKe-
HocTH Oe3bemuocth. IIpeBenHiija mpencraBiba Gakrop oaBpahama o1 HapylIaBama
0e30emHOCTH, a C Ipyre CTpaHe, MPaBOBPEMEHUM OTKPHBAHEM HHCIHPATOpPa M H3-
BpIIMJIAIla TUX AKTUBHOCTH IpXaBa CBOJUM MPAaBOCYAHHUM CHCTEMOM e(UKacHO
y3Bpaha, Tj. I1aJb€ OArOBOP Ha HACUJbE, YMME CE€ Cy’KaBa AEIOKPYI HACHIIHUX aKTH-
BHOCTH IIpeMa JpkaBu ¥ meHUM rpaljanuma. [loceOHy yrory y msrpammu 0e30e-
HOCHE (pyHKIMje ApiKaBe MMajy Cy[, TYKHJIAIITBO M MHCTeKuujcke ciayxoe ([ahu-
noeuh 2012, 312).

Cyn a je 3Hauyajan ynHIJIAL GYHKIIHOHMCAKHA CHCTeMA 0e30eTHOCTH

Cyn je caMOCTaJHM IpKaBHH OpraH KOjU CYJCKY BJIAcT BpIIM He3aBUCHO. OH
MITUTH CIO00MY W TpaBa TpahaHa, 3aKOHOM yTBpheHa MpaBa W MHTEpece MPaBHUX
cyOjekara u 00e30ehyje ycraBHocT 1 3akonuTocT (JoBameruh 20065, 699). Ucropu-
ja cybema, Tj. pemaBama cyko0a o ToMe Ja IM U KOME MpHIaja HeKO paBo, Be3aHa
je 3a ucropujy apymrsa. Cyn, kao nmoceOHa HHCTHTYIIH]ja, TI0jaBJbyje ce y APYIITBY
OpTraHU30BaHOM y OOJWKY IpkaBe. Y TOUYETKY TO je Omia MHCTUTYIHja KOy CY
cauMmbaBaly IOBpeMeHH caBeTH Trpal)aHa, a kacHHje ce cyheme nmoBepasa cyaujama,
Tj. rpahannMa KojuMa cyheme mocTaje cTanmHo 3aHMMame. JlaHac, y caBpeMeHoj
NIp>KaBH, TIOCTOJU CYJ Kao CTajlaH OpraH Koju je, 0e3 003upa Ha 4ecTo OMTHE pa3iu-
Ke, cauyBao HW3IJIE] OpraHa KOju OO0jeKTHBHO YTBpljyje UHILCHHIIC PEJICBAaHTHE 3a
OIUTyuHBam-€, a 3aTHM JOHOCH OJUTyKE Ha OCHOBY 3aKoHa. Ilomoxaj cyma 6mo je
Pa3IMYUT Y PA3HUM HCTOPHjCKHM eroxamMa. Y TOoYeTKy je OO opraH M3BpIIHE BJIAC-
TH ¥ Beropa opnanihiema Ouna cy ,,[03ajM/beHa” O]l HOCHIIAlla M3BPIIHE BJIACTH.
Kao peaknmja Ha TakBO cXBaTame, y CaBPEMEHOM APYILITBY j€ YCBOjeHa KOHLEMIH]a
0 TIOZITIM BJIACTH HA 3aKOHOJIABHY, W3BPIIHY U CYJACKY BJACT, KOja je MO CBOM
3HAYCHY U CHA3U MOTIYHO jeTHAKa 3aKOHOJIABHO] U MU3BPIIIHOj BIACTH.

! Viiora cyma Huje 6una jexHaka y CBHM HCTOPHjCKHM €II0XaMa HHTH Y CBHM 3eMJbaMa HCTE HCTOPHj-
CKe ermoxe. YIora cyZa HUje jeJHaKka HH y CaBpeMEHOM JpyIITBY. be3 003upa Ha W3BecHE OMIITE Kapa-
KTEPUCTHKE CyoBa U 0e3 003upa Ha (opMaliHe YCIIOBe 3a M3PHUIAkE MPaBJe, yIora cyAa Kao ApyIl-
TBCHE MHCTUTYIHje 3aBHCHA je YBEK O] APYIITBEHO-NOJUTHYKUX YCJIOBAa KOjH IOCTOje ¥ oapeheHOM
nepuony u 'y oxpehenom apymrsy. ITox Bumom dopmanne ,,00jeKTHBHOCTH MOTY ce KpuTu HajBeha
6c3akoma u Henpase ([Tomutnuka ennukioneauja, CappemMena agMuaucTpanuja, beorpan, 1975, ctp.
1040).
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Haxie, cyz je npikaBHM OpraH mpaBocyha Koju BpIIU CYACKY GYyHKOHjY. Y
BpIICHY OBE (YHKIMje CYIOBH Cy HE3aBUCHU U CyJ€ Ha OCHOBY ycTaBa, 3aKOHa U
Ipyrux nponuca. OCHOBHH HOCHOLM CyJICKe (pyHKIHM]je Cy peAoBHH cynoBH. M3melhy
0CTajor, OHM M3pHU4y KazHe W JAPYyre Mepe MpeMa MOYHHUOIMMA KPUBHYHUX U ApY-
TUX KaXBHUBHUX Jena. [Ipummkom Bpiiema cBoje PyHKINje Y KPUBUIHOM ITOCTYIIKY,
CYJIOBH C€ MOpajy IpuIpKaBaTH Clieachnx MpUHIIMIA: 3aKOHUTOCTH, TTOCTOjaHOCTH
KpUBHYHE CTBapH, UCTHHE, BUILIECTENIEHOCTH KPHUBHYHOT IMOCTYIIKA, ONTYXOe, pac-
MIPaBHOCTH, aKTUBHOCTH KPUBHYHOT CyZa, CIIOOOTHOT CYIHjCKOT YBEpEeHa, jaBHOC-
TH, YCMEHOCTH, HETIOCPETHOCTH U €eKOHOMUYHOCTH. HalutexHOCT cyja y KpUBUYHOM
MOCTYIIKY UMa TpH 00JHKa: MOXke OMTH CTBapHa, MecHa U pyHKIHoHanHa. CTBapHa
HAJIS)KHOCT TIPEACTaBJba MPABO M Iy’)KHOCT CyAa Jla CyIu W Tpecyan oapeheHy
KpuUBUYHY cTBap. JlojespnBame KPUBUYHUX CTBAPH Y CTBApHY HAUIEKHOCT jEIHOT
WIH OpYTor CyJa BPIIM Ce IpeMa MPUPOIU M TEKUHH KPUBUYHHUX JeNa, OJHOCHO
mpeMa KapakTepUCTHYHUM olOenexjuMa muxoBux yuumHmnana (I'ahunoBmh 2012,
314).

[lox mMecHOM HammexxHOINy TOApa3yMeBa ce MPaBoO W AYKHOCT CyAa Ja Kao
CTBapHO HAJICKAH CYAM U NMPeCcyld KPHUBHYHE CTBApU ca CBOje TepuTopuje (moa-
pydje Ha KojeM Cy[ BpIIM KpUBHYHO IMpaBocyhe). MecHa HaanexxHOCT oapehyje ce
Ha BHIIIE HAYKHA, C 003UPOM Ha Pa3IUYUTE OJHOCE KPUBUYIHOT Jelia U OKPUBJHEHOT
npemMa TepUTOPHjH jeHOT cyna. Pa3mkyjy ce peoBHE U BaHPEIHE MECHE HaJUICK-
HOCTH, NIPU YeMy ce MpBE y3uMajy Kao MpaBWio, a ApYre MpeicTaBibajy HU3y3eTak.
PenoBHe MecHe HaUIEKHOCTH CY: HAIJISKHOCT MO MPeOWBAIHINTY WA OOPaBUINTY
OKPHBJHEHOT M HAJUIEKHOCT IO MECTY XBaTama OKPHBJHEHOT. BaHpeane mecHe Haf-
JISKHOCTH CY: HA/JISKHOCT MPBEHCTBA, olpeleHa HaIJIeKHOCT, NefiernpaHa HajJe-
JKHOCT IO KOHeKCUumemy, OJHOCHO TMOBE3aHOCTH M3Mel)y HEKOJIMKO KPUBHYHHX Jie-
na. OyHKIIMOHATHA HAIUIEKHOCT O3HAYaBa IMOJETY IOCIIOBA Y OKBHPY CyZa TOKOM
JEIHOT KPUBHYHOT TIOCTYNKA (Ha KpUBHYHOM cynay) (Anekcuh, MunoBanoBuh 1993,
278). dakine, cyacka AETaTHOCT C€ CACTOjU Yy MPHUIPEMamy MOCTYIKa, PyKOBOhEmY
MOCTYIIKOM H JIOHONICHY OJUTYKE y BE3W Ca KOHKPETHOM cTBapu. CBakd CyJICKH
MMOCTYIIaK, a KPUBUYHHM IIOCTYyIaK IOCEOHO, CIOXKEH je W 3axTeBa yuerrhe pas-
JMYUTHX CYACKUX cy0jexaTa Kao IITO Cy: CyIHja 3a MPETXOIHH MOCTYIaK, Cyauja 3a
MPETXO0HO cacllylname, cyaehu cyauja mojenuHan, cyacko Behe 3a riiaBHH MIpeTpec,
xanbeHno Behe, mTo je pe3ynTaT peanusandje GpyHKIIMOHATHE Kao jeaHE Ol PEIOB-
Hux HamiexkHoctu (Kokoss 2009, 46—47). YeneuHo (pyHKIIMOHUCARKE MPABOCYIHOT
cucTeMa MpeacTaBjba OCHOBY MPETIIOCTABKY 3a jauame 0e30eqHocHe (yHKUUje Ip-
JKaBe C je[THE CTpaHe U MOAHM3ama YKYITHOT KamanuTeTa 0e30eJHOCTH ApKaBe U He-
HUX rpahaHa Ha BUIIM HUBO ¢ Apyre crpane(l ahuroBuh, 2012, 229).

Jlaxite, mpaBOCyIHM CHCTEM YWHE CBHU CYIIOBH, TY)KHJIAIITBA, MHHHCTAPCTBO
npaBle M CBE MHCTHTYLHjE Ip’KaBe KOje Cy YKJbYYEHE y HeH IMPaBHU CHUCTEM.
Haveno He3aBHCHOCTH CyACKE BIIACTH H3PaXXEHO je KPO3 HEKOJHKO IPUHIIHUIIA:
HPUHYUN HE3A8UCHOCTNU CYOCKE 81ACTU 00 3AKOHOOABHE U U38PUIHE B]1ACMU, NPUH-
yun 0b6asesHocmu CyOCKUX 00yKa 3a cée U OYICHOCHU C8aKo2d 0d NOwmyje u3epu-
HY CYOCKY 00AYKY, NPUHYUN KOHMPOJe CYOcKe 00yKe 00 CImpane HAONEeNCHO2 CYoa Y
NPONUCAHOM NOCMYNKY, KAO U NPUHYUN 3a0pane 8aHCYOCKe KOHMpOoe 00IYKA Cyod.
Y MoJiepHOj OpKaBU HAAJIEKHOCT Cya ce MPOIUCYje YCTaBOM U 3aKOHOM, U CYJ He
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MOJe J1a 0J0Hje Ja TIOCTyIa U OJIydyje y CTBapH 3a KOjy je HajauexaH. Y Jp)KaBH
MOCTOj€ CY008U onwime HAOIENICHOCHU: OCHOBHU CYJIOBH, BUIIIM CYJIOBH, alleamno-
HU CyJOBU U BpXOBHHM KacallMOHH CYH, Kao U cy008u nocedHe HAONeHCHOCHU: TIPH-
BPEIHU CYy/OBH, NPUBPEIHU alleNallMOHU CyJ, IPEKpIIajHA CyA0BH, Bumm mpekp-
majHu cyn U YTpaBHU cya. Takohe, 3Ha4ajHy yJIOTY y TIPaBOCYAHOM CHCTEMY Ip-
JKaBe UMa M paBocyaHa ynpasa. CyacTBO UMa 3aJaTaK Ja KOHTPOJIHIIE 3aKOHUTOCT
paza cBUX Ap>KaBHUX OpraHa, IITO 3HAYM U OHUX M3 cucTeMa Oe3beanoctu. CynoBu
MOpajy pearoBatd Ha Moryhe 37moymoTpede U y BEIHKOM Opojy 3eMashba HaIe:KHU
Cy 3a JaBame 0J100pema ciryxbama 0e30eIHOCTH 3a MpeAy3UMamhe HEKUX JICTHKaT-
HUX, OCETJbMBUX Mepa KOjuMa ce HapyllaBajy Jby/JCKa MpaBa u cioboe rpahana, Ha
nmpuMep, 000perma 3a TajHO MPUCITYIIKHBamke TenedoHa, 3a TajHo npaheme U Heke
Jpyre aKTUBHOCTH. Jlakie, cymoBu mMTHUTE clI000e U mpaBa rpahana u obe3oelyjy
YCTaBHOCT M 3aKOHHUTOCT; CYZIOBH Cy Y BpLICHY CyAcKe (YHKLHje HE3aBUCHU U CYJe
Ha OCHOBY yCTaBa, 3aKOHA W JIPYTUX OIIITHX aKaTa; paclpaBbarbe Mpel CYAOM je
jaBHO, caMO M3y3€THO — paJayl dyBama TajHEe, 3alITUTE MOpasla, HHTEpeca MajoJeT-
HUKa WJIHM 3aI0TUTE IPYTUX MOCEOHUX MHTEpeca Ap)KaBe — 3aKOHOM CE MOTY OJIpeIIH-
TH CIIy4ajeBH KaJa ce MCKJbydyje jaBHOCT IPH paclpaBibaiby Ha Cynly; y cyhemy
y4ecTByjy cyauje u rpahaHu kao cynuje (CyIuje-OpOTHHIN WIH MOPOTHHIIN) U
HHUKO KO y4ecTByje Y cyhemy He Moke OMTH IMO3BaH Ha OJrOBOPHOCT 32 MHUIJBCHE
JaTo MPHJIMKOM JOHOIIEHma cylcke oanyke. CyJoBH MOpajy MPUMEHHUBATH KOAEKC
,, howmeHoe cyouje”, TO 3HAYH JIa CBOj€ OTYKE TeMeJbe Ha OCHOBY MPAaBHUX aKara
U mpaBze, a Mehynapoana KonBennuja o JjbyJCKMM ITpaBUMa yIoO30paBa Jia ,, C8AKO
uma npaso 0a my cyou cyo Koju je ocnogan na ocrosy saxoua’” (I'ahunoBuh 2012,
314).

JonpuHoc TYKMJIAIITBA U3TPAIbU KAaAMTeTa cucTeMa 0e30eIHOCTH Ap:KaBe

Tysrcunauimeo, 3ajeTHO ca CyIOBHMA, IITUTH YCTABHU MOPEIaK AP)KaBe U MMa
HarJamieHy yjory y TOmelhy CBHX OHHX KOjU C€ OTpellie O yCTaB M 3aKOHE CBOje
JIp’KaBe, alld U OHUX KOJU ca CTpaHe JeNyjy MPOTUB WHTEpeca Te APIKAaBe, Tj. EHE
HanmoHanHe 6e30eqHocTH. OBO ce Tpe CBera OJHOCH Ha MITHjyHE, OHOCHO arcHTe
CTpaHWX O0aBEIMTAjHUX CITYy>KOM, TEPOPUCTE W JIPYyTre ACCTPYKTHBHE OpTraHHU3AIlH]e.
Jasnu myoicunay je mpuMapHo oBJiamhieH 3a KPUBUYHO TOWBCHE Y TOTIIEAY KpH-
BUYHHUX JIeNa 3a KOja Ce 10 3aKOHY FOHH IO CIy>kKO0eHoj mykHocTH. OH HeMa MOHO-
MO KPUBHYHOT TOMEHa (OCUM Kajia Cy y MUTaky MaJlOJeTHHIM, Y OJTHOCY Ha Koje
je jenunu opyiamheHu Tykunai), Beh je caMo npeencmeenu myosicunay 3a TakBa Kpu-
BUYHA JIeNIa, a caMmo ToJ ojpeleHUM yCIIOBUMa KPUBHYHO TOHCHE YMECTO Hhera
Moxe Tpe(n)y3eTu omteheHr TAKBUM KPHUBHYHHMM JIEJIOM, KOjH Taaa Y 3aKOHCKOM
CMUCITY TOCTaje omTeheH! Kao TYXKWIall, a y TEOPHjH Ce, TI0 MPaBHIIy, 03HaYaBa Kao
CYIICUWjapHH TY>KUIall. Y MUTalby j€ CBOjEBPCHH NPOYECHU KOPEeKmug jaBHOM Ty-
JKHOILY, HITO je Iyra, BHIICACICHHjCKA TPAJUIHja KPUBUYHOT MPOIIECHOT CHCTEMa
monepre apxase (Lkymuh 2006, 110).

JaBHM Ty>XWiall je KpUBHYHOTIIPOIIECHU CYOjeKT KOjU IIpUMapHO 00aBJba QyH-
KIIMjy KPUBUYHOT TOEHha 3a Jiejla 33 Koja ce 110 3aKOHY TOHH I10 CITYOeHOj Ty KHO-
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CTH, & OH JIeJlyje Y OKBHPY jaBHOTYXKWJIAUKe OpraHu3aidje, Koja mojpasyMeBa moc-
TOjare jaBHOT TYKIJTAITBA Kao oceOHoT apkaBHOT oprana (Ikymuh 2006, 111).

JaBHO TYXHJIANITBO j& caMOCMAaiHU OPI’CAGHU OpPeaH KOJU 2OHU TIOUYUHHOIIC
KPUBUYHHMX €1, Wmumuy YCTABHOCT U 3aKOHUTOCT yJlarareM MPaBHUX CPEICTaBa U
npey3uMa Ipyre pajme 3a Koje je 3akoHoM osramihieHo. M3 oBora npousiasu ja ce
JaBHO TYXKHJIAIITBO HE dehunuuie Kao umezasucho, Beh camo Kao camocmanto, mTo
je JIOTMYHO, M W3 4Yera CJCIW HhEeroBa HAYeIHO H3paKEHHWja Be3a Ca HM3BPIIHOM
Bramihy, anu 6e3 003upa Ha TO, U3BPIITHA BIACT CE MOpa MPHHIIUIIN]ESITHO Y3IpKaBa-
TH O] AUPEKTHOT JICJIOBakha Ha jaBHA TYXKHUJIAIITBA, UCTO KA0 IITO CE U jaBHH TYKU-
OIlM, MAaKO HUCY HAYETHO O3HAUCHH Kao HE3aBUCHHU CYOjeKTH, MOpajy OIylHpaTH
CBUM MOKYIIIajMa J1a CC Ha bHX YTHYE, Tj. OHH MOPa]y JEIOBATH UCKIBYIHBO CAMO-
ctanto. [Topen oBora, U3 HaBeneHe JcHUHUIIMjE TIPOU3TA3H A CYy OCHOBHE QYHKYLUje
jasnoe myxcuoya: QYHKITMja KPUBUYHOT TOWCHA JIMIA Y OJHOCY Ha KOja TOCTOjH
onpeheHn 3aKOHCKH NE(PUHHMCAH CTENEH CYMIbE Ja Cy YUYHHMIIA KPUBUYHO JEIIO,
3amTUTHA GYHKIUja Y OJJHOCY HA YCTaBHOCT M 3aKOHHUTOCT, KOja Ce peaiusyje yna-
rameM oJpeeHnx TIpaBHUX CPEACTaBa, M PYHKIHja IPEeIy3uMama IPYTUX paambi 3a
quje ra je Bplueke 3akoHomaBar ornactuo (Ikymuh 2006, 110). Jakie, jaBHO Ty-
JKHJTAIITBO j€ 3HAYajHa HHCTUTYIH]a Y MPOIECY YCIEeUTHOT (DyHKIIMOHUCAmA IPKABE
Y OIIITEM CMUCIU U BSHOT crcTeMa 0e30€HOCTH, OCEOHO.

Pan TyXunamiTea 3acHHUBA Ce Ha MOHOKPATCKOM ypeljemy, XHjepapXujcKoj
OpraHu3alvju, IpaBy CYNCTUTYIHjE U TpaBy JAeBONyIHje. MOHOKPATCKH MPUHIIHIT
ypeherma moapasymMeBa J1a cBa TyXWjaduka oBnaninema MPUMaaajy TIIaBHOM TYXKHO-
Iy KOjH MpecTaBsba TYKUIIAIITBO U OJUTyYyje y BETOBO UME, IMYHO j& OJrOBOpaH 3a
pall TYKHUIAITBa U 00aBJba JUCIUILTUHCKY OJITOBOPHOCT Kao cTapemuna. J[o aeBo-
JylYje J0Ja3Hu Kaja BUIIK jaBHU TYXHJIAI[ MPEy3Me CIIPOBOljembe pajmby 3a Koje je
WHaue Ha/UIe)KaH HUKU JaBHH TY)KUNAIl, 0K CYNCTUTYIH]ja MOCTOjH Kaja BHIIH jaB-
HU TY)KWJIAI] OBIIACTH HEKOT HIDKET jaBHOT TYXXKHOIA Ja BpIIU ojpeljeHe paame 3a
Koje je, MHave, HaJUIeKaH APYTH HIKU jaBHU Tyxkuiall (Kokoss 2009, 70).

TyXHUnamTBo Mo CIIy>KOCHO] TYKHOCTH TOHU H3BPINUOLE CBUX TEXKHUX KpH-
BUYHHX JIeJIa, KAKO Y OKBUPY KIIACHYHOT M OPTaHU30BaHOT, TAKO U Y OKBHUPY TOJH-
THYKOT KPUMHHANA, U Y TOM CMHUCITY TPEICTaBJba 3HAYajaH CyOjeKT 3alITUTE YCTaB-
HOT TIOpeTKa. JaBHO TY>KHJIAIIITBO OCTBapyje CBOjy (PYHKITH]y Ha OCHOBY yCTaBa U
3aKOHa, y CKJIJy ca MOJMTHUKOM KOjy CBOjUM OIIITUM akTHMa yTBphyjy mapnamen-
TH Apxaa. [IpaBo U Jy>KHOCT jaBHOT TYXKHIIAIITBA jeCTe a 00aBelITaBa MnapiaMeHT
0 TIpUMCH-UBaY 3aKOHa U 0 CBOM pany. [lopen Tora, jaBHH Ty>KWial| MpaTH APYI-
TBEHE TI0jaBe U Jlaje MapJIaMeHTy U JPYTrUM OpTraHMMa M OpraHHu3alldjama Ipeiore
3a Mpeay3uMarmke Mepa pajy ClpevyaBama APYIITBEHO MTSTHUX U OMMACHUX T10jaBa
3a yuBpmhieb¢ 3aKOHUTOCTH M JPYIITBEHE OJTOBOPHOCTH. Y CIEIIHO OCTBAPHUBAME
OBE HUXOBE (PYHKITHje TIpeICTaB/ba BeoMa 3HadajaH JOTPHHOC pa3Bojy 0e30eTHOCHE
¢dyHKIMje ApxaBe. JaBHO TYKHJIAINTBO, OJHOCHO jJaBHU TYXHIIAIl, UMa OCHOBHO
MpPaBo M Jy>KHOCT J1a TOHH YYMHHUOIE KPUBUYHUX Jiena. [Omehe YUYHHUIANA KPH-
BUYHHUX JIeNa CacTOju ce Y Mpely3uMamy Mepa MOTPEOHHX 3a OTKPUBAKE KpH-
BUYHUX JIeNIa ¥ (bUXOBUX YUYMHWIAIA, Y TIOJTHOIICHY 3aXTEBa 3a CIIPOBOleHE UCTpa-
re (kojom ce yTBplyje mocrojare KpUBHYHOT Jefia) U Yy MOAW3AKBY U 3acTylamby
ONITY>KHHIIE TIPENL CYIO0M.
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HHacnexknujcke coay:k0e y u3rpaambi 1 QyHKIHOHHCAKBY CHCTEMAa
0e30eHOCTH ApKaBe

Hucnexyuje (nat. inspection — Han30p, Iperie], KOHTpoJa) Cy yIpaBHU Opra-
HH HaJJISKHU 332 00aBJbare Ha/[30pa HaJl MPABHIHOM IPHUMEHOM H NPHIPKABAHEM
3aKOHA O] CTpaHe paJHUX W JPYTHUX OpraHu3anuja, ogHocHO rpahana. OBaj Ham3o0p
oCTBapyje ce IMPeKo WHCIEKINja, Koje PyHKIHMOHUITY Ha CBUM HHBOMMA U KOje UMa-
jy ommTa U nmocebHa oBnamTema. OMITH ACTOKPYT KOjH je 3ajeJHUYKH 3a CBE WH-
CIIEKIIMjCKE CITy’KOe MPOIUCaH je 3aKOHMUMa O YIpaBH, OMHOCHO MHcHekuuju. [Toce-
OHa omnamhiema oapeleHa Cy y CUCTEMCKHUM 3aKOHHMa, KOjUMa je peryjucaHa op-
raHy3alyja 1 HaJIexkHOCT y oApehennmM obmactuma. [IpumapHu 3agatak HHCIIEKIHU-
ja je TIpeBEHTUBHO JeNOBame. Y BpIICHY HaI30pa MHCIEKIMjCKA OPraHd HMajy
MpaBo Ja Tperiieqiajy MoCIIOBHE MPOCTOpHje, 00jekTe, ypehaje u onmpemMy, HCIpaB-
HOCT TIOCJIOBaWka W JOKYMEHTAIHjy, MOTY Y3UMaTH y30pKe, M3jaBe M 3aTpPaKUTH
onpehena Bemrauema. O CBUM Npeny3eTHM pajbaMa CaudibaBa Cce 3alMHCHUK. AKO
ce MpIINKOM 00aBJbarba MOCIIOBA HA/[30pa YTBPAH /1A je U3BPIICHO KPUBHYHO JIEIIO,
MPUBPEHH TPECTYI WM MPEKPIIaj, WHCIEKIKja Mopa 0e3 ojjiarama MOoIHETH MPH-
jaBy HaiexxHoMm oprany (Ajekcuh, MunoBanosuh 1993, 91). IlpaBoBpemene u
cBeoOyXBaTHE MHCIEKIINjCKEe KOHTPOJIE UMajy 3Ha4YajHy YJOory y epuKacHOM (yHK-
UOHKCaky cucteMa 0e30eqHOCTH ApkaBe. To ce ocTBapyje Kpo3 OTKIAmkamhe Hello-
CTaTaka yoOueHHUX TOKOM KOHTPOJIE Kao W UCTHLAKEM IMpeIiora 0 yHanpehemy cuc-
TeMa 0e30€IHOCTH OJ1 CTPaHEe MHCIIEKIIN]CKUX CITYKOH.

Uncnexyujcxu opeanu, ciysicoe, 3a600u u ycmaHoge 3Ha4ajHO AOTIPUHOCE U3-
rpanmu cucTeMa 0e30eTHOCTH ApyKaBe JOHOIICHEM M IMPHUMEHOM CBOjJHX 3aKOHA H
npornuca U, Ha Kpajy, KBAIUTETHUM U CTPYYHHUM IOCTYIamEeM 110 TUM 3aKOHUMA U
MPOTHCUMA.

Jp>kaBa, 3aKOHOM O MHCHEKIMjCKOM Hal30py, peryiuine opnamhema, mpaBa
u obaBe3e oBnaniheHUX WHCIEKTOPa, OJHOCHO MHCIEKIMjCKOT OpraHa KOju BPIIH
WHCTIEKIUjCKU Haa30p. OBUM 3aKOHOM peryJiMcaHa cy oBiamhema HHCIEKTOpa Y
BpPIICHY MHCIEKIM]CKOT HAaA30pa Kpo3: KOHTpoJia objeKkara 1 MpoCcTopa, 3eMJBHIITA,
ompeMe U ypehaja, MOCIOBHUX KEbHIa M JOKYMEHTAIHje, MPUBPEMEHO OIy3UMame
JMIOKyMEHTAIT’je, TIpeIMeTa 1 APYyTUX CTBAapH, 3a0paHy BpIIcHka oapeheHnx paamu u
ci1. Kaz ce y mocTynky MHCIIEKIH]CKOT HaaA30pa YTBPAU, OJJHOCHO OLICHH, 1A je MOB-
peheH 3aKoH, HHCIIEKTOP MOXKE HApeAWTH 3aTBapame 00jeKTa WK MPOCTOpH]je, Oay-
3UMarbe WM YHUIITABAE CTBAPH, 3a0paHy pacroyiarama HOBYAHUM CPEJICTBHMA ca
MOCJIOBHOT padyHa WTH. VHCIEKIWjCKU Han30p, y CKIaay ca 3aKOHOM U JAPYTHM
MPONKCUMa, BpILle MUHUCTAPCTBA M OpraHu yIpase. MIHCIEeKIMjCKY Hal30p BPILIH ce
HEMOCPEIHUM YBHJIOM KOJI YCTaHOBE, MPAaBHOT JIUIIA, MPXKABHOT OpraHa W opraHa
OMIITHHE, TIIABHOT I'pajia, OpraHa JOKAIHE yIpaBe, Ipyror opraHa U opraHu3almje,
NPUBPEIHOT APYIITBA U APYTor 00JIMKa BpLICHa NPUBPEIHE JeTaTHOCTH, (PU3HYKOT
nuna u apyror cybjexra (lahunosuh 2012, 319).

WHcnekuujcky Haa30p ce BPIIM pajy MOIUTOBAMka 3aKOHA, IPYTHX MPOIUCA U
OMNIITHX aKaTa, Kao U MpeAy3uMama YIpaBHUX U IPYyTUX Mepa U palmbU y LUy 1a
ce yTBpleHe HeNpaBUIHOCTH yCKJIa/le ca IPONUCHMA.
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VY Bpillekhy MHCIEKIM]CKOT HAa30pa WHCIIEKTOP MMa OBNaIhema a: mperie-
Ia o0jeKTe W MPOCTOpHje, 3eMJBHIITE, ONpeMy U ypehaje, cpelncTBa paga u Ipyre
npeaMeTe, IPOU3BOAE KOjU CE CTaBJbajy y MPOMET, poOy y MPOMETY, BPIICHE HPO-
MeTa pobe U MpYyKambe YCIyra, MOCIOBHE KIbHUIe, CBUICHIINjE U PETUCTPE, YTOBOPE,
jaBHE WCTpaBe W OPYTy IOCIOBHY JTOKYMEHTAIH]y; YTBpyje HIOSHTUTET CyOjeKTa
Ha/30pa W JPYyTuX JIUIA; y3uMa u3jaBe oJ] Cy0jeKTa Haa30pa U APYTHX JIMIA; Y3UMa
y30pKe KOju Cy MOTpeOHU 3a yTBphUBamhe YNHCHUYHOT CTamba; Hapenu Mmpeay3uMa-
e oATroBapajyhux Mepa u panmu paau 06e30ehema Bpiema Haa30pa; IPUBPEMEHO
olly3Me JIOKYMEHTAallWjy, TIpeIMETe U JIpyre CTBapH KOje Cy HEONXOIHE paau yT-
BphUBama YNIHCHUYHOT CTama; 3a0paHu BpILIeHE oJpeheHnx panmu; 0be30enu us-
BPIICHEC HANOKEHUX Mepa M Mpely3Me U JApyre MpoIUcaHe Mepe KojuMa ce 00e3-
Oehyje BpIeme HHCIEKIIHjcKoT Haa3opa. OCHOBHA 00eIeKja WHCITEKITH]CKOT Hal30-
pa cy: mo je ochosHu 06auUK ynpaenoe Hadzopa, y3 MoryhHocT aa ce Bpuu oapeheHo
OJICTYIaE Y MOjeIMHAM 00acTHMa yIpaBe y KOjuMa ce Moje/IMHa MUTama HHCIIe-
KIIMjCKOT Ham30pa MoTy ypehuBaTu moceOHUM 3aKOHOM M ApykKuHje; v Perryomurum
CpOuju MHCIIEKIIM]CKH HAA30p BPIIEC UCKIbYUHUBO OpeaHu OpoicasHe ynpase (MAHUC-
TapcTBa), a CaMO H3Y3€THO, M0 MOCEOHOM 3aKOHCKOM OBJAIINEHY, y IMOjeIUHUM
cUTyalyjama u Crelu(pUIHAM 00JIacTUMa, U OPTaHU TEPUTOPHjaHE ayTOHOMUjE H
je/IMHHIIE JTOKATHE CAMOYIIPABE;® 6Pl C€ AYMOPUMAMUGHUM MEMOOUMA, Y3 U3PH-
Hame Mepa M Ipeay3uMame APYTHX 3aKOHOM NpenBul)eHHX paamH, Koje Mory uhu
O]l yKa3uBama W Hapehema 3a OTKIamambe YOUCHUX HEMPABUIIHOCTH, MPEKO MPHB-
peMeHe o0ycTaBe, 0 3a0paHe JISIaTHOCTH MPaBHUX CyOjeKaTa; spuil ce Hao Heday-
MOPUMAMUEHUM NOCI0BUMA HAO3UPAHUX cyOjexama, OOMYHO Y TIOCTYIAmby U IMOC-
JIOBamy, a Y HEKUM O0JIaCTHMa M Y CTPYYHHM aKTHBHOCTMMA MPaBHUX CyOjekara;
WHCIIEKIIN]CKH HaI30p j€ Haa30p HaX TyhHUM pazoM, Tj. HaX pajoM M IOCIOBAIHEM
Ha/[3UPaHUX TPaBHHUX Cy0jeKkara, BaH CTPYKType cucTeMa ApiKaBHE ympase. MHcme-
KLHMjCKH HAA30p KOjU C€ BPIIM Yy OKBHPY OpPTaHH3alHMOHO-(DYHKIMOHAJIHE IICIHHE
Jp>KaBHE yIpaBe, TMOCPEACTBOM YIpPaBHE WHCIEKIH]e, YAHE CICIU(PUIHN HHCIICK-
IIUjCKH TTOCIIOBH, HAPOUYUTOT [UJba, IOCEOHUX METOJa BPIICHA U caapkuHe. Pesyi-
TaT YCHEIIHOT MHCIIEKIUjCKOT Hala30pa jecTe eUuKacHOCT y (QyHKUHOHHUCAKY WH-
CTUTYIUja, 2 TAME U JAOMPHUHOC jauamy O0e30eqHocHe pyHKIMje npxaBe. Y BpIICHY
MOCJIOBa MHCIIEKTOPH Cy CaMOCTAJIHH, y TpaHuiama ojiamiherma, U 3a CBOj paj Cy
auuHo 002060pHu. CaMOCTATHOCT je Hy)KHa MPETIOCTaBKa 3a HUXOB edukacaH,
o0jexTuBaH u ycneman paf. Ilojam ,,camoctanHocT” Tpeba CXBaTHUTH TAaKO Aa HUKO
HE MOXKC YTHIIATH Ha HBHUXOB paj Ha OWIO KOjU HAYWH M IIOBOJAOM OWIIO KOjer
ciydaja. [Tosbe caMOCTATHOCTH MHCIIEKTOPa OTPaHUYEHO je jeIMHO oBjiamhemuMa
KOja OH MMa, OJHOCHO Koja Cy yTBpeHa 3aKOHOM W Ipyrum mpomnucuma. [lojam
CaMOCTAJTHOCTH MHCIIEKTOpA 3Hauu Ja (HYHKIIMOHEP KOjU PYKOBOIU OPTaHOM JpiKa-
BHE yIIpaBe, y YMjeM je cacTaBy MHCIICKITHja, HE MOXeE Ja TpeIy3uMa Mepe U pajbhe
U3 HAJUICKHOCTH WHCICKTOpa, HUTH MOXKE Jla BPIIM OWJIO KaKaB yTHIA] HA EETOB
pan Koju OM 3HAYMO HapylllaBambe Hadyela CaMOCTAIHOCTH. Yioea (yukyuonepa y

3 Hup. y wramy 20. 3axoma o 1okanHoj camoympas (,,Cit. rmacuuk PC” 6p. 9/2002, 33/2004, 135/2004
u 62/2006 - 1p. 3aKOH) IPONKCAHO je Jia OIIITHHA Kao MOBEPEeHe MOCIOBe 00aBJba I0jeIMHE TTOCIOBE
MHCIIEKLIU]CKOT HaJ30pa y obylacTuMa npomeTa poda M yciyra, IoJbOIpHUBpe/e, BOAONPUBPEE U IIIy-
MapcTBa U JIPyre MHCIEKIM]CKE TIOCIOBE Y CKIIay Ca 3aKOHOM.
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spuLerby UHCHEKYUjcKoe Had3opa mpeba oa 6yde y CKIady ca me2080M YI02OM Y-
6pHeHoM CUCmEeMCKUM NPONUCUMA Y YApasu, mj. 0a nocneutyje pao uncnexyuje oo-
eosapajyhium naanuparem u npocpamuparbem paod, KOOPOUHAYUJOM ca OpyeuMm
OpeaHUMa U CayHcOamMa, OMKIAFAFEM He2AMUSHUX VIUYaja Ha 00jeKmueHOCH
paoa uncnexyuje umo (I'ahunosuh 2012, 322).

[Tomro pacmonaxy cHenU(UIHAM OBIANIhemHMa KOja JPYTH IPHITATHUATIA
opraHa Jp)kaBHE yIpaBe HeMajy, pajJl HHCIIEKTOpa je MOJUIOKAH MMOCEOHNUM, CIICIH-
¢GuyruM oarosopHoctrMa. Cajpikaj OBUX OJrOBOPHOCTH MPOU3NIA3U U3 OBNIAIIhemha
Koja WHCTHEeKTopu umajy. Ilonmasehn on mpaBa W Qy»KHOCTH KOja MHCIIEKTOp HMa,
KOHCTUTYUCAHU Cy CaJIpKaj U pasio3u OATOBOpHOCTH. To 3Ha4YM ja OW MHCIEKTOD,
YKOJIMKO He O BPIIMO MpaBa U AYKHOCTU y TPaHUIIaMa HaIJICKHOCTH KOje uUMa,
ayTOMATCKH CTYIMHO Yy JCjCTBO MEXaHu3Ma mpeaBul)eHe OArOBOPHOCTH. [IpuTom,
UHCHEKMOp je nocebHO 002080pAaH AKO y 8pulerby HA030pa He npedysme, He npeo-
JIOJICU UNU He 00pedu mepy 3a Kojy je oerauthien, ako He npeonodici, 0OHOCHO He
NOKpeHe NOCMYNAK npeod HAOJEeHCHUM OP2AHOM 3002 He3AKOHUMOCMU, OOHOCHO Hen-
PasuiHocmu, u ako npexopayu ymephene epanuye osnawhersa. Jlakie, MHCIIEKTOP,
y TpaHuIaMa OBIAIINeka, MOXKE HALONCUMU PeluerbeM U38puerbe Mepa U paoivil y3
onpehuBame 3a TO MOTPEOHOT POKa M YHNPAGHUM AKIMOM — peuierbem, PelaBaTH O
CTBAapH KOja je mpeAMET WHCIEKIIUjCKOT MOCTYIKA. Pelemhe Moxe OUTH MHUCMEHO U
ycmeHo. [TrncMeHo penierse je peIoBHO U MPaBUIIO j€ y MOCTYTamky WHCIIEKTopa, 0K
j€ YCMEHO pellIeHme U3y3eTak, KaJa je y MUTamky HermocpenHa OnacHOCT MO KUBOT U
3/IpaBJbe JbY/H, HIIM CUTYPHOCT UMOBHHE paau o0e30ehema jaBHOT Mupa u 6e306em-
HOCTH. YCMEHO pelerme Tpeba Ja ce KOHCTaTyje Y 3allCHUKY O H3BPLICHOM Ipe-
rIeay, a Ay’KHOCT je MHCIIEKTOpa Jia ra y oapel)eHoM poky JoHece y mucMeHoj ¢op-
Mmu. MHCTiekTop MOXe uspehiu mandamuy xasmy, noOHemu npujagy HaAJIEKHOM Op-
TaHy 3a YYUCHO KPUBHYHO JIENIO VI MPUBPEIHH TPECTYN W TOJHETH 3aXTEB 3a
MOKpeTamke MPEKPIIAJHOT TOCTYIKA; U30amu npuspemero Hapehere, 00HOCHO 3a0-
pany y CKIaay ca 3aKOHOM; JoHemu mepe 0be3oeliera y ciyuajy onacHoCmu 3a JHcu-
6om u 30passe wyou, wiu 3a apyre jaBHe uHTepece (['ahmunosuh 2012, 323). To cy
yIIpaBHE Mepe Koje Cy oceOHO KapaKTepUCTUIHE 32 MHCIEKITHjcke oprane. OHe cy
MaTepHjaJIHO-PABHOT KapaKTepa U MPe/CTaBibajy CTBAPHH LUJb KOJU CE JKEIH I10C-
TuliM yIpaBHUM aKTOM U OCTBAPUTH YIIPABHOM paimoM. Te mepe no caopaicajy mo-
2y 6umu: penpecuene (MaHIATHE HOBUAHE Ka3He, MOJHOIICHE KPUBUYHE TpHjaBe,
3aXTEB 3a MOKpEeTame MPEKPIIajHOT TOCTYIKa, NMpUjaBa 3a MPUBPEIHH MPECTYH U
CIL.); KOpeKmugHe, KojuMa ce Hallake yckialuBame NoHallama | paja ca IMpomuca-
HUM; npesenmusHe (CAHUTApPHE, BETEPUHAPCKE, UHCIICKIMje pana), Koje, y CTBapH,
npezcTaBbajy Mepe obe30eherma: KapaHTHH, YHHUIITABAKHE )KUBOTHUX HAMUPHUIIA,
OonecHOT OMJba U CTOKE U CII. M 00aBellTaBame APYTHX OpraHa ako MocToje pasiao3u
3a Mpeny3uMarme Mepa Ol CTpaHe THX opraHa (CYJIO0BH, TYXKHJIAIITBA U CII.); TIOKpe-
Tamke WHUIHjaTHBE KOJ OBJamheHor opraHa 3a o0yCTaBJbamkhe W3BPIICHA, OJTHOCHO
3a MMOHUIITABAkE U YKUAAKE TPOITUCA FITH APYTOT ONIITET aKTa aKo HUCY y CKIIANy
ca yCTaBOM M 3aKOHOM; MPELy3HMarbe IPyrHX Mepa U paiibi ako je HHCIIEKTOp 33
TO 3aKOHOM H JIpyTUM TiporucoM oBiartheH. Jlakie, HHCIIEKTOp UMa 3HAaTHA HETOC-
penHa onamhema Koja MOXKe MPEAY3€TH WU MPEIJIOKHUTH TIOBOJOM CTama Koje je
YTBPIUO MPUINKOM HMHCIEKIMjCKOT HaI30pa, M Ta OBiIallhema MOTy OUTH Beoma

16



Kynrypa monmca, rog. XVIII (2021), 6p. 44, ctp. 9-21

ebukacHa. Y BpIICHY WHCICKIUjCKOT HA/I30pa WHCTICKIIUjCKH OPTaHK Cy TYXKHH J1a
MeljycoOHO capaljyjy u nma capalyjy ca apyrum opraHMMa W OpraHu3aigjama.
CTpy4HO ¥ Ha 3aKOHY 3aCHOBaHO (DYHKIMOHHCAme HHCIEKIMjCKUX CIY>KOu
3Ha4YajHO JOTPUHOCHU M3rpajmy 0e30eqHoCHe (QYHKIHje ApHKaBe Y OMINTEM CMUCIY,
kao u rpaljaHa npkaBe moceOHO. J[p>KaBHU M PYTH OpPTraHH TYXKHH Cy J1a, Ha 3aXTEB
WHCIIEKTOpa, OCTaBe TPa)KeHE IMOJIaTKe M 00aBelITemha Koja Cy HEOIMXO/IHA 3a OC-
TBapuBame HeroBux ¢(ynkuuja. C 003MpoM Ha caBpeMeHa Hay4yHa NOCTHTHYha,
3Hama, METOJE M CPEICTBA, MOTPEeOHO je M camM 0e30eTHOCHH CHUCTEM aJeKBATHO
ONPEMUTH Kako OM yCIieo Ja JCTEeKTyje HeKe HeyoOHuajeHe I0jaBe U aKTUBHOCTH
KOje MOTy Makap HaroBeCTHUTH Ja C€ paaud O HEKOM OOJNMKY HapyllaBamba CUCTEMa
0e30eaHOCTH IpKaBe U HeHUX rpahana.

3akpyyHa pa3MaTpama

He npeszupu crabo oeme, ono
Modice bumu cun muepa.

Haponna nocnosuna

[Nokymiaj na ce MHTEPAMCIMIUIMHAPHUM HPUCTYIIOM aHalu3upa 0e30eJHOCHA
GbyHKIMja IpKaBe, YTBPAC HOBH MOCTYMIH Y HEHOj U3rPaIbi, OCHOBHHU ITUJb j& OBE
MoHorpadwuje. MictoBpeMeHO M TOKYIaj ayTopa Aa JompuHece epuKkacHujeM (HyHK-
IUOHHKCAY cucTeMa 0e30€HOCTH JAP)KaBe Y yCIOBMMA CBE MHTCH3UBHUjUX 0e30e/-
HOCHHX M3a30Ba W npeTu Ha nodetky XXI Beka. To je BeMMKHM HAYYHU H3a30B 32
ayTopa, anu 1 Haja 1a he oBaj pax moacrahu npkase a 1 OYH Ha pazmunubame o
Ha4YuHY CTBApPHOT IMPEBA3MIIAKCHA JIATCHTHE OIMACHOCTH O CBHUX BPCTA IMOJIUTUYKOT
Hacuba U yrpokaBama 0e30emHoCTH ApikaBe. [lakiie, HEOMXOAHO je Ja ce Ha CBUM
HUBOMMA MHTEH3MBHpa 0e30eTHOCHA KYJTypa, OpraHu3aidja U u3rpajmba CUcTeMa
0e30emHOCTH IpKaBe. Y TOM LWJBbY YKJbydeHE Cy cBe (QYHKIHje ApKaBe U TO: Y-
JYoICHa QYHKYuja — OpkaBa Kao IMpousBohau jaBHUX HoOapa (Iukose, OONHHUIE, HO-
JIMIFja, BOjCKa, MPOTUBIIOXKAPHA 3alITUTA, KOMYHAJHE U MOIITAHCKE YCIyre U Jp.)
0J1 KOjUX 3aBHCH KHBOT MOJICPHOT YOBEKa, U 0€3 KOjUX je HE3aMHUCIUB; eKOHOMCKA
@yuKyuja — ApkaBa Kao peryjaTrop M rnomMarad, jep oHa ONEpHIle MaKkpOo EKOHOMH-
jOM, PETHOHAIHOM M APYTOM TMOJIMTHKOM 3a MOAPIIKY €KOHOMHjH YHYTap HhEHe Te-
puTopHje - oHa Takohe mpon3Boau (HHU3MUKY HHOPACTPYKTYPY 3a YHarpeheme mpu-
Bpene (IyTeBe, JKeNe3HMIIe, AaICKOBOJIE, TEJCKOMYHHUKAIIU]E U CI) | NPAGHA (YYHK-
yuja — ApkaBa Kao apOuTap, OHa TOHOCH 3aKOHE — ommTe obaBe3yjyhe Hopme, KO-
juMa ce M cama OrpaHuYaBa y MOCTyNamy Y IPYIITBY, U KOjUMa PEryJHUIIe MPpaBuia
MOHAaIIaka CBOjUX IpahaHa, a y UCTO BpeMe OHa je CynHja M3HaJ CBUX KOH(IMKATa
y IpYIITBY U HEyTpasiHa je y npecyhuBamy CopoBa; coyujarna (hynkyuja — npxapa
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Kao COIMjajTHU MHKEHhEep MMa (YHKIHjy W3HaJIaKema OanaHca u3Mel)y commjaine
HEjeTHAKOCTH TOjeTUHUX JAPYIITBEHUX Tpyla YHYTap APYIITBA, U OIpKaBame IMO-
JUTUKE COLUjaTHOT MUpPA y IPYIUTBY, UOEOAOWKa QYHKYuja opircase — 3aCHOBaHA
Ha TEOpUjU oaHOCa M3Mel)y ekoHOMCKke 0a3e M MICOJOIIKE IOJUTHUYKE Haarpai-
me(Uaeosoryja je jenan o1 OCHOBHUX YMHMJIAIA KOXE3Hje U XOMOTCHOCTH Y JPYIII-
TBY, IITO je OUTaH yCJIOB 3a yCIEIHY 00paHy, OAHOCHO 0e30eTHOCT 3eMJbe) H He3-
beonocna ¢hynkyuja — cBe TPEAXOAHO HaBeleHe (YHKIMjEe ApXKaBe CYNCTpaT Cy
0e30eqHocHe (yukmmje. be3denHocHa ¢GyHKIMjA je yjemHO M YCIy)KHa (yHKIIH]a,
jep ce OpylITBY yHyTap ApkaBe: 00e30ehyjy — npyxajy ,,yciyee” CUrypHOCTH; pas-
BOja €KOHOMHje Kao MaTepHjajHe 0a3e MaTepujalHO-TEXHHYKE ONPEMJbEHOCTH U
CTpYYHE OCIOCOOJHEHOCTH OpraHa M CIIy>XOM 0e30eTHOCTH; MPaBoOM ce JehUHHITY
BHTAJTHE BPEIHOCTH MIPYIITBA, APYIITBEHO OMACHM Aoraljaju KojuMa ce yrpoXKaBajy
BPEIHOCTH, W MPaBHU OCHOBU IYXKHOCTHM W oBJamhema opraHa 0e30€JHOCTH Ha
IBUXOBOM CIpeYaBamy U Cy30Hjamy; T0OpOM COIMjaTHOM TIOJIHTHUKOM CIIPEeYaBajy
ce CYKOOH COITHjaTHUX TpyTanyja ca pa3InYuTHM CTaHIapaAUMa KUBJBEHA, a UIACO-
JIOTHja je OCHOBA 3a U3rPa/Ilby KOJEeKca IMOHaIIaka KOjU He TP HUKaKBe He 0e30e-
JTHOCHE TIOjaBe.

be3bennocHa pyHKIMja ce MOXKEe UACHTU(GUKOBATH U ca IPUHYIHOM (DYHKITH-
JOM IpKaBe Koja je Be3aHa 3a 0YyBame BUTATHUX BPEIHOCTH JPYIITBA: CyBEpCHUTE-
Ta; TEPUTOPHjaTHOT MHTETPUTETA U HE3aBUCHOCTH U 60pOa MPOTHB KpUMHUHAIIA.

OcHoBa ¢yHKIHja 6e30eTHOCTH jecTe MPEBEHTUBHA, OJHOCHO J1a CBOjOM Op-
TaHW3aIMjOM H 3HameM OyJle MHCTpPYMEHT ojaBpaharma HempHjaTesbCKe NIENaTHOCTH
opraHusanyja, rpyna u nojeanHana. AKo 0 TAKBHX aKTHBHOCTH HIaK Johe, cyOjek-
TH cucrteMa 0e30eqHOCTH MOpajy e(HKacHO pearoBaTH, Kako OM TPaBOBPEMEHO
OTKPWJIN y3POK ONACHOCTH M €IMMHHHUCAIN BUXOBE HOCHOIE HA TPABHO JI03BOJHEH
HAYUH.

MHOIITBO je TEOPETCKHUX pasMHIbaka YMOTpeOe camMor TepMHHA M pas-
JTUIUTHX HAYYHUX TIOTIIeNa Ha 0e30eHOCT, MOCceOHO ako Cce 3Ha Jla e OBaj TCPMHH
Ka0 OCHOBHA BPEIHOCT Mel)yJbyICKUX OHOCA KOPUCTH y CBUM 00J1acTUMA )KUBOTA H
pana. OTyna MHOTOCTPYKOCT FETOBE yoTpeOe, aau ¢ OCHOBHHUM I[HJbEM — OUYBabe
W OCTBapHuBame 0e30emHocTH rpahana. Y TOM CMHCITY ce MOXKe ¢ TIpaBoM HcTahm nma
0e30emHOCT MMa (DYHKIHU]Y CIIyXewa. Mehymum, y jeOnom Opywimey ce He Modice
ocmeapumu Hu MaKcuManHa 6e3beonocm, Humu ancoiymua cioboda. Pagu ce o
notpedu obe30ehema paBHOTEXKE M3Mel)y 0e30eTHOCHE 3aIlTUTe U OCHOBHUX IpaBa
u cnoboja rpahaHa u MHTEpEca APYIITBEHE 3ajeHUIIC. Y TOM CMHUCITY Ce ClI0o0oa U
0e30emHOCT Tpebajy MPBEHCTBEHO CXBATUTHU Ka0 BapUjaOWITHE BEIMYUHE, C 003UPOM
Ha JIMBEPreHTHE KOH(MJIMKTHE W HEMOMHPJBUBE MHTEpece MojefMHAIla W rpymna y
CBaKOM JIPYIITBY.

Pasnuke koje cy Kpo3 UCTOpHjy MoOcTOojalie, MocToje U Ha moueTky XXI Beka
usMmel)y mpymitaBa a ycioBWie Cy HY)KHOCT OJMEpaBama CHAara Ha TOJHUTHYKOM,
BOJHOM, WJICOJIONIKOM M €KOHOMCKOM IUIaHy Paji MPOMEHE OJIHOCA CHAara W Hame-
Tama OJroBapajyhux cucreMa BPeJIHOCTH. Y TOM CMHUCIY Hayka o 0€30eqHOCTH je
npejl BEMUKUM H3a30BHMa, MOCEOHO y BpeMe BEMKUX MOJUTHUYKHUX, HAIIMOHATHUX,
€KOHOMCKHX, 0€30eTHOCHUX M JAPYTHUX Ipolleca ca TUBEPTCHTHHUM IIOTJICIUMa Ha
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pelllaBame MUTama Koja Cy O] )KUBOTHOT 3HaYaja 3a YOBeKa. Y TOM IPOIeCy Ce jaB-
Jbajy kKoH(IMKTH, Oe30eTHOCHE TYpOyICHIH]e, CYKOOM M OITACHOCTH Ca TIPHUMEHOM
CUJIe W pa3HH OOJNIMIM HACHJba, KOjU JIOBOJEC y NMHUTame OCHOBE XyMaHW3Ma. Jomr
VBEK ,,HeMa XyMaHH3Ma 0e3 HICHTUTETa”, MHTErPUTETa U CYBEPEHOCTH TOjeANHIIA U
3ajeIHUIe, Y CMHCITY CI000/Ie JIeNioBamka y CTBAPHOCTH, jep TO Cy HajBHIIIE BPEIHO-
CTH XyMaHHUTETa KOje pou3uiia3e u3 cymruHe ouha doBeka.

Enemenmu unmeepanne 6e36eonocmu opoicase, najueuthe wimume gpeoHocmu
u onwme uHmepece: oa0paHa IpKaBe U HEHUX IpahaHa; ouyBambe U MHTEH3HBHU
pas3Boj IEMOKpaTHje, NEMOKPATCKUX HWHCTHTYIHja; MPOCIEPUTETHOT U CIOOOTHOT
JpYIITBA; BIaJaBHHA [IPaBa; MOIITOBAKE JbYICKHX U rpal)aHCKUX MpaBa YKIbYUyjy-
hu u MamuHCKa TpaBa; IMyHAa WHTErpalyja HAIMOHAJHE JAp)kaBe y MelyHapoaHy
3ajeHUIly Ap>KaBa Ha PETHOHAITHOM U IJI00aTHOM IIaHy; o0e30eheme conmjamHe u
CBaKe JIPYre CUTYPHOCTH CTAaHOBHUINITBA; OYYBAhE¢ KYJATYPHOT U UCTOPHU]CKOT HJICH-
TUTETa JOMHIWIHOT HapOJa y AWjaclioOpyH U 3allITUTa MIPUPOIHE CpEeAnHE U 00e30e-
heme 3apaBor eKOJOIIKOT OKpyXema. OBako NehUHHUCAHH OMIITH HHTEPECH HAIHO-
HaJHUX JprKaBa OCTBapyjy ce mpema ommTenpuxBaheHnM MehyHapoaauM ctangap-
miMa u kopekcuma. Ctora cBe JApikaBe U3pa)kaBajy OJUTYYHOCT Jia CBUM PacCIoJo-
JKUBHM U JTO3BOJEEHHM CpEACTBUMA IITUTE CBOje MHTEPECE M aKTHBHO YYECTBYjE Y
W3rpailbl M 3aITUTH YHHUBEP3ATHUX BPEIHOCTH MeljyHapoaHe 3ajemnuile. Pas-
auuuTta Buhewa mojMa 0e30€IHOCTH O] MHIUBUAyAIHE N0 TJo0alHe yKalyjy Ha
JUBEpPreHTHA TIIeJUIITa TEOPUjCKOT oApelera OBOr MojMa, alu y UCTO BpeMe Mpy-
JKajy n300p U Tperiies 3ajeHIYKUX eJleMeHaTa Ha OCHOBY KOjUX Ce Bepyje /a ce y
OymyhHOCTH MOXe ONIITENPUXBATIHUBO Je(pUHUCATH HAITMOHAIHA 0€30€THOCT.

MehyHapomuu cucteM 0€30€THOCTH y HApEIHOM IEPUONY je MPeJ] BEITUKUM
M3a30BMMa KaKO CayyBaTH KOJCKTUBHY 0€30C€THOCT CTAHOBHMINTBA U 3alITUTHTU
rpahane on cBUX BpcTa Hacuiba. Jla OM ce mommIo 1o Tora IMHJba HEOIXOIHO j€ W3-
Mely ocranor gomaTHa 030MIBHOCT JIp)KaBe M HeHO KOHTHHYHPAHO aHTaKOBAHE HA
U3rpajmby cucTeMa 0e30eHOCTH y3 cTANHO npaheme HayyHUX JocTUrHyha u3 obmna-
CTH BOJHMX, IPYIITBEHHX W TEXHUYKHX HAYKa, KA0 U HEOXOJHOCT H3TPabe U pas-
BOja cTpaTeruja odspakhara u yszepaharea. [locebHa maxma Tpeda na Oyjae mocee-
heHa u3rpaamy eTHUKUX CTaHIapa KOju YKJbYUyjy U ocehama o0aBe3e 3a 3allITUTY
rpaljana kako Ha JIOKATHOM, TaKO M Ha TJI00amHOM IiaHy. MeljyTuM, Hapoau He
CMejy KMBETH y 3a0iynH 1a je 3aMHUIIJBCHH W jJeTHOM YTBPHEHH CHCTEM BHCOKO
npodecnoHanHe on0paHe TOBOJbHA TapaHIMja 3a CTAIHO M YCIEIIHO CYNpPOTCTaB-
Jbarhe CBHM OOJMIIMMA YIPOXKaBama y CalalliikbuM U OynyhuM BpeMeHHMa pa3Boja
Mel)yHapomHuX ofHOCA.

[IpoTHB cBHX BpcTa HAaCHJba NMPBEHCTBEHO CE MOpa OOPUTH CAMHUM CHCTEMOM
IpXaBe, ’EroBOM CHAaroM, KBaJIUTETOM, BUTanHoIhy, neMokpaTtuuHouhy Koja ce
Haja3u y HEroBOj OCHOBH, ITPAaBHOM JP>KaBOM M JaJbUM pa3BojeM ca000/aa U mpaBa
rpahana, Te yuBpuhnBameM THX OZHOCA Y CBE 00JIACTH JAPYIITBEHOT )KUBOTA. YKO-
JIMKO je AEMOKpATCKO APYIITBO €THYKH, EKOHOMCKH UM OpPTaHH3alMOHO jaue M CTa-
OunHMje — YTOIMKO ce OHO oceha OATOBOPHHMjMM 3a MPOLEC 3aIUTHTE IPYIUTBA U
YTOJINKO CE CMamyje MOTYNHOCT jaBJbarba CBUX OOJIMKA HACHITHMX aKTUBHOCTH KOje
yrpokaBajy 0e30eJHOCT qpyIuTBa U leHuxX rpahana. Melytum, Ouno Ou ca acrexkTa
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HayKe HEOIpaBlaHO y OBMM HECTaOWJIHUM BPEMEHHMa MHCHUCTHpATH CaMO Ha TIpe-
BEHTHBHOM JICJIOBaWY, jep 0e3 penpecuBHe u 0opOeHe pyHkuuje npxase a u OYH
HHje Moryhe cuTyanujy Kako Ha JIOKaJHOM, TaKO M Ha TJI00AJTHOM IUIAHYy JAp)KaTh
o KoHTposioM. Jlakie, y usrpanamu 0e30eqHOCHe (YHKIHjE Ip>KaBe 3HAYajHy yIIO-
Ty UMajy BOjCKa, MOJHIHja, 00aBemTajHo-0e30eIHOCHE ciTyk0e, IIMBIIIHA OI0paHa,
ApUHCKH CHUCTEM Jp)KaBe, NPAaBOCYIHH M HMHCICKIMjCKA OpTaHH Kao W rpahann
JpKaBe.
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ON IMPORTANCE OF JUDICIAL AND
INSPECTION BODIES IN FORMATION OF THE STATE
SECURITY FUNCTION

“Where freedoms conflict,
the state has a duty to protect those in need of protection.”

Lord Gardiner

Summary: In this paper author underlined the importance of judicial and in-
spection bodies in formation of the capacity of security of modern state. It is known
that the judiciary bodies have a very important role in protection of the constitution-
ality and legality of the state, because successful functioning of judicial system sig-
nificantly contributes to formation of the capacity of security. It is very important
that within the process of their own functioning the judicial authorities cooperate
with the state security system. In certain situations functioning of the judicial system
must be coordinated with the functioning of the security system, because neither the
court nor the prosecutor’s office can solve the problems without the facts that they
may find only in cooperation with the modern state security bodies. Such coopera-
tion is necessary also in case of prevention function, because the judiciary bodies of
the modern states also have a preventive role. In addition, the inspection services
also significantly contribute to raising of the security system to a higher level by
supervision of proper implementation and compliance to the law by citizens, work-
ing organizations and other kind of organizations. This supervision is exercised
through inspections which function on all levels and have general and special au-
thority powers.

Keywords: security, capacity, state, court, prosecution, inspections

Judicial system is an important subsystem of general security system of a
state. Judicial bodies, in cooperation with other parts of the security system, in the
most concrete way contribute to building of the security function of the state. Each
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part of the system is extremely important for successful functioning of the system, in
accord with the principle that “the chain is as strong as the weakest link in the
chain.”

The security system cannot function (or, in other words, the sharpness of the
state security function “gets blunted” in the process), if it is not unified, coordinated,
total and comprehensive. The judicial system is one of the most important parts of
the state security system or whole political system in general. It is timely detection
and incrimination of actions and procedures that imperil the security of citizens and
state which reduces the risks of imperilment of the security.

Therefore the prevention is the factor of diversion of imperilment of security,
and on the other hand, timely detection of the inspirers and perpetrators of these
actions helps that the state with its judiciary system efficiently retaliates. In other
words, the state sends a response to violence, by which it narrows the scope of vio-
lent activities against the state and its citizens. The court, prosecution and inspection
services have a special role in the building of the state security function (Gacinovic
2012, 312).

The court as an important factor of functioning of the security system

The court is an independent state body which exercises judicial power in in-
dependent way. It protects freedoms and rights of citizens, the rights and interests of
legal subjects and it provides constitutionality and legality (Jovasevic 2005, 699).
The history of trials, ie. the history of resolving conflicts regarding the fact whether
to somebody and to whom certain right belongs, is related to history of society itself.
The court, as a separate institution on its own, has appeared in the society organized
in the form of a state. In the beginning, the court was an institution composed of
occasional councils of citizens, and later the trial was entrusted to judges, that is, to
the citizens for whom the trial became a permanent occupation. Nowadays in mod-
ern state the court is a permanent body which, despite some frequently important
differences, has preserved the appearance of a body that objectively determines the
facts relevant to decision-making process and then makes decisions based on the
law." The position of the court has been different in different historical epochs. Ini-
tially it was an executive body and its powers were “borrowed” from the holders of
executive power.

As a reaction to such comprehension of the power, ie. authorization, in mod-
ern society there was adopted a conception regarding division of power on legisla-
tive, executive and judicial power, which in accord to its meaning and power was
completely equal to legislative and executive power.”

! The role of the court has not been the same in all historical epochs nor in all the states in one histori-
cal epoch, and neither is the role of the court the same in modern society. Regardless of certain general
features of the courts and formal preconditions for the administration of the justice, the role of the court
as a social institution always depends on social-political preconditions which exist in certain period and
in certain society. Some greatest lawlessness and injustice might be hidden under the guise of formal
“objectivity” (ITonuTruka eHipkioneauja, CaBpeMeHa anMuHucTpanuja, beorpam, 1975, p. 1040).

> Ibid
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Therefore the court is a state judicial body which performs judicial function.
When performing this function the courts are independent and they judge on the
basis of the constitution, laws and other regulations. Basic holders of judicial office
are regular courts. Among other things within their judicial function, they impose
penalties and other measures against perpetrators of criminal law and perpetrators of
other criminal offenses. In performing of their functions in criminal proceedings the
courts must adhere to following principles: legality, permanence of criminal matters,
truth, multilevel of criminal proceedings, prosecutions, deliberations, criminal court
activities, free judicial conviction, publicity, orality, immediacy and economy.

The jurisdiction of the court in criminal proceedings has three forms: it can be
real, local and functional form. Real jurisdiction of the court is the right and duty of
the court to try and adjudicate a certain criminal matter. The assignment of criminal
matters to actual jurisdiction of one or another court is done according to the nature
and gravity of criminal offenses, ie. according to characteristic features of their per-
petrators (Gacinovic 2012, 314).

Local jurisdiction implies the right and duty of the court as a competent hol-
der of authority to judge and adjudicate criminal matters on its own territory (the
area where this court administers criminal justice). Territorial jurisdiction is deter-
mined in several ways, considering different relations between a criminal offense
and a defendant according to the territory of one court. There are regular and ex-
traordinary local competencies, with the former being taken as a rule and the latter
being the exception. Regular local competencies are: jurisdiction over the residence
or the place of stay of the defendant and jurisdiction over the place of arrest of the
defendant. Extraordinary local competencies are: jurisdiction by the principle of
priority, certain jurisdiction and delegated jurisdiction by connection, ie. by connec-
tion between several criminal acts.

Functional jurisdiction implies the division of affairs within a court during a
criminal proceeding (in a criminal court) (Aleksi¢, Milovanovi¢ 1993, 278). There-
fore, judicial activity consists of preparing the procedure, managing the procedure
and making a decision regarding a specific matter. Each court procedure, and in
particular this implies for criminal procedure, is a complex procedure and requires
the participation of different judicial entities such as: pre-trial judge, pre-trial hear-
ing judge, single active court judge, trial panel and appellation panel, which is the
result of realization of functional competency as one of regular competencies
(Kokolj 2009, 46-47).

On one hand successful functioning of judicial system is a prerequisite for
strengthening of security function of the state, and on the other hand it is the prereq-
uisite for raising overall state and citizens’ security capacity to a higher level (Gaci-
novic 2012, 229).

Thus, the judicial system consists of all courts, prosecutor's offices, the Minis-
try of Justice and all state institutions that are included in the state legal sys-
tem. Principle of independence of the judiciary is expressed through several princi-
ples: the principle of independence of the judiciary from legislative and executive
powers, the principle of obligation of court decisions for all and the duty of all to
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respect the executive court decision, the principle of control of the court decision by
competent court in prescribed procedure, and the principle of prohibition of out-of-
court review of the court decisions.

In modern state the jurisdiction of the court is prescribed by the constitution
and the law, and the court cannot refuse to act and decide on the matter over which it
has jurisdiction. In one state there are following courts of general jurisdiction: basic
courts, higher courts, appellate courts and the Supreme Court of Cassation, as well
as the courts of special jurisdiction: commercial courts, commercial appellate court,
misdemeanor courts, higher misdemeanor court and administrative court. In addi-
tion, it is judicial administration which has a significant role in judicial system of the
state. The judiciary has the task of controlling legality of functioning of all state
bodies, which includes also the security system bodies.

Courts must have a response to possible abuses and in many states they have
jurisdiction to authorize security services to take some delicate and sensitive meas-
ures which violate human rights and freedoms of citizens, for example, the authori-
zations for covert wiretapping, covert surveillance and some other activities. There-
fore the courts protect the freedoms and rights of citizens and ensure constitutional-
ity and legality; courts are independent in performing their judicial function and
judge on the basis of the constitution, laws and other general acts; the hearing before
the court is public and only exceptionally closed for purpose of keeping secrets and
protection of morality, interests of minors or protection of other special interests of
the state — the law may determine the cases when the public is excluded from the
hearing in the court; the judges and citizens participate in the trial as judges (lay
judges or jurors) and no one participating in the trial can be held accountable for the
opinion given during the court decision. The courts must implement the code of “fair
judge”, which implies that their decisions are based on legal acts and justice, and the
International Convention on Human Rights warns that “everyone has the right to be
tried by a court established by the law” (Gacinovic 2012, 314).

Contribution of the prosecutor's office to the capacity of building of the state
security system

The Prosecutor's Olffice, together with the courts, protects the constitutional
state order and has a prominent role in prosecuting all the people who violate the
constitution and laws of their states, and also those who act against the interests of
the state, that is, against the interests of its national security. This primarily refers to
the spies, ie agents of foreign intelligence services, terrorists and other destructive
organizations. The public prosecutor is ex officio primarily authorized to prosecute
criminal offenses in respect of the law.

The public prosecutor does not hold monopoly on criminal prosecution (ex-
cept in case of minors, in relation to which he is the only authorized prosecutor), and
is only a primary judge for such crimes, and only under certain conditions instead
of the primary judge the prosecution can be taken over by the injured party. In such
case in legal sense the injured party becomes damaged party as a prosecutor, and in
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theory as a rule is designated as a subsidiary prosecutor. It is a kind of procedural
correction to the role of the public prosecutor, and it is a long, decades-long tradi-
tion of the criminal procedural system of the modern state (Skuli¢ 2006, 110).

The public prosecutor is a subject deciding upon criminal procedure and pri-
marily performing the function of criminal prosecution for the acts that are prose-
cuted ex officio, and he/she acts within the public prosecutor's organization, which
implies the existence of the public prosecutor's office as a separate state body (Sku-
1i¢ 2006, 111).

The Public Prosecutor's Office is an independent state body which prosecutes
perpetrators of criminal acts and protects constitutionality and legality by investing
legal remedies and undertakes other actions for which it is authorized by law. It fol-
lows that the public prosecutor’s office is not defined as an independent office, but
only as separate one, which is logical, and from which there follows its more pro-
nounced connection with the executive power. However, regardless of it, in princi-
ple the executive power must refrain from making impact on the public prosecutor’s
offices, just as the public prosecutors, although in principle not designated as inde-
pendent subjects on their own, must resist any attempt of having the influence im-
posed upon themselves, ie. they must act exclusively independently.

In addition to this, the abovementioned definition implies that basic functions
of the public prosecutor are: the function of prosecuting persons in relation to whom
there is a certain legally defined degree of suspicion that they committed a crime;
protective function in relation to the constitutionality and legality, which is imple-
mented by investing certain legal remedies, and the function of undertaking other
actions which is the function for which the legislator authorized him (Skuli¢ 2006,
110). Therefore, the public prosecutor's office is an important institution in the proc-
ess of successful functioning of the state in general sense and in particular taking
into consideration the state security system.

The work of the prosecutor’s office is based on a monocratic system, hierar-
chical organization, the right of substitution and the right of devolution. The monoc-
ratic principle of organization implies that all prosecutorial powers belong to the
chief prosecutor who represents the prosecutor's office and decides on behalf of it
and is personally responsible for the work of the prosecutor's office and performs
disciplinary responsibility as its chairman. Devolution occurs when a senior public
prosecutor takes over the actions that otherwise are taken by the lower public prose-
cutor who is authorized to take such actions, while the substitution exists when the
higher public prosecutor transfers the authorization to a certain lower public prose-
cutor to perform certain actions for which otherwise other lower public prosecutor is
competent upon (Kokolj 2009, 70).

The Prosecutor's Office ex officio prosecutes perpetrators of all serious cri-
mes, both within the framework of classical and organized crime and the framework
of political crime, and in that sense it represents an important subject of protection of
the constitutional order. The Public Prosecutor's Office performs its function on the
basis of the Constitution and the law, in accordance with the policy determined by
legal acts of the state parliaments. The right and duty of the public prosecutor's of-
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fice is to inform the parliament about the implementation of the law and about its
own work. In addition to it, the public prosecutor monitors social phenomena and
makes proposals to the parliament and other bodies and organizations for taking
measures for prevention of socially harmful and dangerous phenomena and for
strengthening legality and social responsibility.

Successful realization of such their function represents a significant contribu-
tion to development of security function of the state. The Public Prosecutor’s Office,
ie. the Public Prosecutor has basic right and duty to prosecute the perpetrators of
criminal acts.

Prosecution of the perpetrators consists of taking necessary measures to detect
crimes and their perpetrators, filing the request for the investigation (by which the
existence of a crime is confirmed), filing the indictment and its representation in the
court.

The inspection services in the construction and functioning of the state security
system

Inspections (lat. inspection - supervision, inspection, control) are administra-
tive bodies responsible for performing supervision over proper implementation and
observance of the law by the labor and other organizations, ie. citizens. This super-
vision is exercised through inspections which function at all levels and have general
and special authorization. General scope that is common to all inspection services is
prescribed by the laws on the administration, ie inspection. Special authorizations
(competencies) are defined in systemic laws which regulate the organization and
competence in certain areas.

Primary task of the inspections is preventive action. In performing their su-
pervision the inspection bodies have the right to inspect business premises, facilities,
devices and equipment, the correctness of the business and documentation and they
can take samples and statements and request certain expertise. A record is made of
all actions taken. If during the activities of the supervision it is determined that a
criminal offense, economic offense or any misdemeanor has been committed, the
inspection must immediately submit the report about it to competent authority (Ale-
ksic, Milovanovic 1993, 91).

Timely and comprehensive inspections have a significant role for purpose of
efficient functioning of the state security system. It is achieved through the elimina-
tion of deficiencies identified during the control and also with the emphasis on the
inspection services’ proposals for improvement of the security system.

Inspection bodies, services, institutes and institutions significantly contribute
to the construction of the state security system by proclaiming and implementing
their laws and regulations and finally by quality and professional conduct in accord
to these laws and regulations.

By the Law on Inspection Supervision the state regulates the powers, rights
and obligations of authorized inspectors, ie. the inspection body that performs the
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inspection supervision. This law regulates the powers of inspectors in performing
the inspection supervision which encompasses: the control of facilities and space,
land, equipment and devices and business books and documentation; temporary
seizure of documentation, objects and other things; the prohibition of performing
certain actions, etc. In case that during the inspection procedure it is determined or
assessed that the law was violated, the inspector can order the closure of the facility
or premises and confiscation or destruction of the items, prohibition of disposal of
the funds from the business account, etc. Ministries and administrative bodies per-
form the inspection supervision in accordance with the law and other regulations.
The inspection supervision is performed by direct inspection of an institution, legal
entity, state body and municipal body, the capital city, local government body and
other body and organization, business company and other form of performing eco-
nomic activity, a person or other entity (Gacinovic 2012, 319).

The inspection supervision is performed with purpose of complying with the
laws and other regulations and legal acts, as well as for purpose of taking adminis-
trative and other measures and actions in order to harmonize identified irregularities
with the regulations.

Within the scope of performing the inspection supervision the inspector has
the authority to: inspect facilities and premises, land, equipment and devices, the
tools and other objects for work, the products placed on the market, the goods in
transfer circulation, the trade in goods and services, the business book, records and
registers, the contracts, public documents and other business documentation; the
inspector also determines the identity of the subject of supervision and of other per-
sons; the inspector takes the samples from the supervised subject and other persons;
the inspector takes the statements from the supervised subject and other persons; the
inspector takes the samples that are necessary to determine the factual situation; the
inspector orders taking appropriate measures and actions for purpose of providing
the supervision; the inspector temporarily confiscates documentation, items and
other things that are necessary for purpose for determination of the factual situation;
and the inspector prohibits the performance of certain actions and provides the im-
plementation of prescribed measures and other measures that are necessary for the
performance of the inspection supervision.

Basic features of the inspection supervision are: it is a basic form of adminis-
trative supervision, with the possibility of making a certain deviation in some areas
of administration in which certain issues of the inspection supervision can be regu-
lated by a special law and differently; in the Republic of Serbia the inspection su-
pervision is performed exclusively by the state administration bodies (ministries),
and only exceptionally by a special legal authorization, in certain situation and spe-
cific areas, and also it is performed by territorial autonomy bodies and local self-
government units;’ it is performed by authoritative methods, with the imposition of

3 For example, in the Article No 20 of the Law on Local Self-Government (3aKoH 0 JTOKAIHO]j CaMOYII-
paBu (,,Ci1. rmacauk PC” 6p. 9/2002, 33/2004, 135/2004 u 62/2006 - np. 3axon) it is determined that a
municipality within the scope of its activities is in charge of providing the inspection supervision in the
field of the transportation of goods and services, agroeconomy, water management and forestry, and it
is also obliged to provide some other inspection related affairs in accord with the law.

15



Radoslav Gaéinovi¢, On importance of judicial and inspection bodies in formation of the state ...

measures and taking other actions prescribed by the law, which can range from indi-
cating and ordering the elimination of observed irregularities, through temporary
suspension, to banning the activities of legal subjects; it is performed over non-
authoritative activities of the supervised subjects, usually in the actions and opera-
tions, and in some areas also in professional activities of the legal subjects; the in-
spection supervision is the supervision of another person’s work, ie. over the work
and business of the supervised legal subjects, outside the structure of the state ad-
ministration system. The inspection supervision that is performed within organiza-
tional and functional unit of the state administration by administrative inspection,
consists of specific inspection activities, special purpose, special methods of its
functioning and content.

The result of successful inspection supervision is the efficiency in functioning
of the institutions and by achieving it the result is also its contribution to strengthen-
ing of the security function of the state. The inspectors are independent in the per-
formance of their duties within the limits of their authority and are personally re-
sponsible for their work. The independence is a necessary precondition for their
efficient, objective and successful work. The term "independence" should be com-
prehended in the way that no one can influence the work of the inspectors in any
way and on any occasion. The scope of independence of the inspector is limited only
by the inspector’s authorizations that he/she has, ie. by the inspector’s powers which
are determined by the law and other regulations. The notion of independence of the
inspector implies that the official who manages the state administration body, which
included the inspection, cannot take measures and actions that belong to the compe-
tence of the inspector, nor can the official exert any influence on the inspector’s
work which could violate the principle of independence.

The role of the official in performing the inspection supervision should be per-
formed in accordance with the official’s role determined by systemic regulations in
the administration, ie. to improve the work of the inspection by appropriate planning
and programming of the work, by coordination with other bodies and services, by
elimination of negative influences on the objectivity of the work of the inspection,
etc. (Gacinovic 2012, 322).

Since they have specific authorizations that other members of the state ad-
ministration do not have, the work of the inspectors is subject to special and specific
responsibilities. The content of these responsibilities derives from the competencies
that the inspectors have. Starting from the rights and duties that the inspector has,
there are constituted the content and reasons for the responsibility. This implies that
if the inspector did not perform his/her rights and duties within the limits of his
competence, the inspector would automatically get into the mechanism of the envis-
aged responsibility. In line with this, in particular the inspector is responsible if
within the process of the inspection he/she does not take, propose or determine the
measure for which the inspector is authorized, ie. if the inspector does not propose
or initiate the proceedings before the competent authority due to some illegality or
irregularity, and if he/she exceeds the established limits of the inspector’s authority.

Therefore, within the limits of the inspector’s authority the inspector may or-
der the implementation of measures and actions with the determination of the neces-
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sary deadline for its implementation, and by an administrative act — decision the
inspector may decide on the matter that is the subject of the inspection proce-
dure. The decision can be announced as the written decision and oral one. The writ-
ten decision is regular one and it is the rule in acting of the inspector, while the oral
decision is an exception in cases when there exists an immediate threat to people’s
life and health or the threat to the safety of property, and such decision is announced
for purpose of securing the public peace and security. The oral decision should be
stated in the minutes (transcript) of a performed examination, and it is the duty of
the inspector to make and submit it in a written form within a prescribed period of
time. The inspector may impose a mandatory sentence; submit the report to a com-
petent authority for a committed crime or economic crime and submit the request for
initiating the summary defense (the misdemeanor investigation); issue a temporary
order, ie. the ban in accordance with the law; adopt security measures in case of the
danger to the people’s life and health, or for other public interests (Gac¢inovi¢ 2012,
323).

These are administrative measures that are in particular characteristic for the
inspection bodies. They are of a material-legal character and represent a real objec-
tive that is to be achieved by an administrative act and achieved by an administrative
action. In terms of the content these measures can be: repressive (mandatory fines,
filing a criminal report, request to initiate misdemeanor proceedings, report for an
economic crime, etc.); corrective measures, which require the harmonization of be-
havior and work with the prescribed measures; preventive (sanitary, veterinary, la-
bor inspections), which, in fact, represent security measures: quarantine, destruction
of some food items, diseased plants and livestock, etc., and informing other bodies if
there are reasons for taking measures by these bodies (the courts, prosecutor's of-
fices, etc.); taking an initiative with the authorized body for the suspension of the
implementation, that is, for annulment and abolishment of the regulations or other
legal act if they are not in accordance with the constitution and the law; and taking
other measures and actions if the inspector is authorized to do it by law and other
regulations.

Hence, the inspector has significant immediate powers which he/she can un-
dertake or propose regarding the situation which the inspector has identified during
the inspection supervision, and these powers can be very effective. In performing the
inspection supervision, the inspection bodies are obliged to cooperate with each
other and cooperate with other legal bodies and organizations. Professional and law-
based functioning of the inspection services significantly contributes to the construc-
tion of the state security function in general, and in particular to the security of the
citizens of the state. At the request of the inspector the state and other bodies are
obliged to submit the required data and information that are necessary for function-
ing of the inspector’s functions. Considering modern scientific achievements,
knowledge, methods and tools it is necessary to adequately equip the security system
itself in order to be able to detect some unusual phenomena and activities which may
at least indicate that there could be some form of violation of the security system of
the state and its citizens.
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A conclusion paragraph

“Don’t despise a weak child,
such child might be the child of a tiger.”

A folk proverb

Main objective of this monograph is an analysis of the state security system
by an interdisciplinary approach and determination of new procedures in the con-
struction of the state security system. At the same time, the objective of this mono-
graph is also the author's attempt to contribute to a more efficient functioning of the
state security system in the environment of increasingly intensive security chal-
lenges and threats in the beginning of 21* century. It is a great scientific challenge
for this author, but it is also a hope that this work will encourage the states and the
Organization of the United Nations to think about how to actually overcome the
latent danger of all kinds of political violence and imperilment of the security of the
state.

Hence, it is necessary to intensify the security culture, organization and con-
struction of the state security system at all levels. For purpose of achieving it, all
functions of the state are included in it, such as following functions: Service function
- the state as a producer of public goods (schools, hospitals, police, army, fire pro-
tection service, utilities and postal services, etc.) which the life of modern man de-
pends on, and without which the modern man’s life cannot be imagined; economic
function - the state as a regulator and helper, because it operates over macroeconom-
ics and regional and other policies to support the economy within its territory - it
also produces physical infrastructure for the improvement of the economy (the
roads, railways, transmission lines, telecommunications, etc.); legal function - the
state as an arbiter, as it enacts laws - general binding norms, by which the state itself
is limited regarding the conduct in society, and by which the state regulates the rules
of conduct of its citizens, and at the same time it is a judge above all conflicts in the
society and is neutral in adjudication disputes; social function - the state as a social
engineer has the function of finding a balance between social inequality of certain
social groups within a society and maintaining social peace policy in the society,
ideological function of the state - based on the theory of relations between economic
base and ideological political superstructure (ideology is one of basic factors of co-
hesion and homogeneity in the society, which is an important precondition for suc-
cessful defense, ie. for security of the state) and security function — all the above-
mentioned functions of the state are the substrate of the security function. The secu-
rity function is also a service function, because the society within the state is: se-
cured - provided with "the services" of security; the service of development of the
economy as a material base of material-technical equipment and professional train-
ing for the security services and bodies; the law defines vital values of the society as
well as socially dangerous events that imperil the values and legal basis of the duties
and competencies of security bodies to prevent and suppress such events; good so-
cial policy prevents the conflicts among social groups with different living stan-
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dards, and ideology is the basis for building a code of conduct that does not tolerate
any non-security phenomena.

The security function can also be identified with a coercive function of the
state which is related to the preservation of the vital values of the society: the sover-
eignty; territorial integrity and independence and the fight against the crime.
Basic function of the security is preventive function, ie. to be, with its organization
and knowledge, an instrument of deterrence of hostile activity of organizations, gro-
ups and individuals. If such activities do occur after all, the subjects of the security
system must react effectively in order to timely discover the cause of the imperil-
ment and eliminate its bearers in a legally permitted manner.

There are many theoretical considerations regarding the use of the term “secu-
rity” itself, and there are different scientific views on the security, in particular hav-
ing in consideration that this term is used as a basic value of interpersonal relation-
ships in all areas of life and work. Hence the multiplicity of its use, but with a basic
objective of it - preserving and achieving the safety of citizens. In this sense, it is
rightful to underline that the security has the function of service. However, in one
society, neither maximum security nor absolute freedom can be achieved. The point
is that there is the need to ensure a balance between the security protection and fun-
damental rights and freedoms of the citizens and interests of the social community.
In this sense, the freedom and security should be primarily comprehended as vari-
ables, taking into consideration divergent conflicting and irreconcilable interests of
individuals and groups in all societies.

Differences among societies that have existed throughout history also do exist
at the beginning of the 21st century and have caused the necessity of measuring
forces on political, military, ideological and economic level in order to change the
balance of power and impose appropriate value systems. In this sense the science of
security faces great challenges, in particular in the period of great political, national,
economic, security and other processes with divergent views on resolving the issues
of vital importance to humankind. In this process there come the conflicts, security
turbulences, conflicts and dangers with the use of force and various forms of vio-
lence, which question the foundations of humanism. Still there is “no humanism
without identity”, integrity and sovereignty of an individual and community, in
terms of freedom of action in reality, because such values are highest values of hu-
manity that have arisen from the essence of human being.

Most often elements of integral security of the state protect values and general
interests: defense of the state and its citizens; preservation and intensive develop-
ment of democracy, democratic institutions; a prosperous and free society; the rule
of law; respect for human and civil rights, including minority rights; full integration
of a nation state into international community of the states on regional and global
level; ensuring social and every other security of the population; preserving cultural
and historical identity of the countrymen in the diaspora, protection of natural envi-
ronment and ensuring a healthy ecological environment. General interests of na-
tional states that are defined in this way are accomplished in accordance with gener-
ally accepted international standards and codes. Hence all states express determina-
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tion to protect their own interests by all available and permitted means and actively
participate in the construction and protection of universal values of international
community. There are different views on the security concept, ranging from the
concept of individual to global security, and they indicate divergent views on theo-
retical determination of the notion of security. However, at the same time such views
provide the selection and overview of common elements which create the basis for a
possible generally accepted future definition of national security.

In coming period the international security system will face great challenges
regarding the preservation of collective security of the population and protection of
the citizens from all kinds of violence. In order to achieve such objective, among
other things, additional seriousness of the state is necessary, with continuous en-
gagement of the state in building a security system, along with constant monitoring
of scientific achievements in the field of military, social and technical sciences and
along with the necessity of building and development of the strategy of deterrence
and retaliation. Special attention should be paid to building of ethical standards
which also include the feeling of commitment to protect the citizens on both local
and global levels.

However, peoples should not live in a delusion that an imaginary and once es-
tablished system of highly professional defense is a sufficient guarantee for constant
and successful opposition to all forms of threats in present and future times of de-
velopment of international relations.

All types of violence must be fought primarily by the state system itself, by its
strength, quality, vitality, democracy that is at the core of the state system, legal state
and further development of the freedoms and rights of citizens, and also by strength-
ening of these relations in all areas of social life. If a democratic society is ethically,
economically and organizationally stronger and more stable - it feels more responsi-
ble for the process of protection of society and in line with it there decreases the
possibility of the appearance of all forms of violent activities which endanger the
security of society and its citizens.

However, in these unstable times from the aspect of science it would be unjus-
tified to insist only on a preventive activity of the security system, because without
repressive and combative function of one state, and of the UN as well, it is not pos-
sible to keep the situation under control on both local and global levels. Therefore,
the army, police, intelligence and security services, civil defense, the state customs
system, judicial and inspection bodies, as well as the citizens of the state, play a
significant role in building the security function of the state.
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