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INOPECKH JA3 KAO NOCJIEANIIA HEHAIIJTAREHUX
IHOPECKHUX OBABE3A

Caxerak: [Topecka yTaja ¥ cuBa €KOHOMHja Cy MPUCYTHE Y CBUM JIpiKaBama.
[Ipouemyje ce a je cuBa eKOHOMHM]ja y pa3BUjEHUM 3eMibama EBporicke yHHje OKO
10-15% BATI, a y CpOuju je nanexo Buire u uzHocu oko 30% B/II1. Crora je npen-
MET OBOT pajia YTBpHUBAamE CariicaBahe OCHOBHUX IUJHEBA MOPECKE MOJUTHKE Y
Cp0Ouju ogHOCHO Cy30Hjamkbe CHBE CKOHOMHjE, KOja OTe)kKaBa e(pUKacHy pacroery
pecypca u ycropasa MpUBPEIHU Pa3Boj, jep MPUBPEIHU CYOjeKTH CKIOHH MOPECKUM
yTajaMa TpeACTaBbajy HENO0jaHy KOHKYPEHIH]y NPUBPEIHUM CyOjeKThMa KOju
MOCITYjy y JICTAJTHAM TOKOBHMA. 3a Cy30Hjamke MMOPECKUX yTaja oj moceOHe BaKHOC-
TH Cy OpTaHH3aIlfja | paj MopecKke aAMHUHUCTpaIje.

KmbyuHe peun: nopes, mopecka MoJIMTHKA, TOPECKH 00BE3HHK, TOPECKH jas.

YBog

VYcenemnoct paga [lopecke ynpase U ynpaBe IpUxoJia jeAMHULA JOKaHE ca-
MOyTIpaBe LIEHH CE MpeMa OCTBApEHOj HaIIaTH MOPECKHX NPHUXO0Ia, jep ce caMmo
IBUXOBOM KOHTHHYHPAaHOM HamylaToM o00e30eljyje KOHTHHYHpaHO (HHAHCHpAHe
¢dyHKIMja U3 HAAIe)KHOCTH PemyOmnrike M jenuHuna okainHe camoynpase (Balaban,
Zupljanin i Nesovi¢ 2019, 1181). IIpema Tome, jacHo je na je camo eduKacHa, KOH-
TUHyUpaHa ¥ MOTIyHa Haljara 1mope3a Ol CBUX MOPECKUX OOBE3HMKA OCHOBHHU U
HajBOXHU]H 3a/1aTaK IMMOPECKe aAMHUHHICTpAIIHje.

[Topecka momuTHKA je 1e0 (PUCKATHE W eKOHOMCKE TIOJTUTHKE. 3Ha4aj IIOpEecKe
MOJMTUKE HajOoJbe ce oriena Kpo3 mopecke mpuxone. Tako je y 2019. ronunu y
YKYITHO OCTBapeHuM mpuxonuma Oyrera Pemybmuke ox 1.274.577.300.000,00 mu-
Hapa ydemhe MOPECKUX MpHUXoAa KOjH MPEICcTaBibajy Impuxoa Oynera PemyOmmke,
nu3Hocwio 86,59%, omHocHO ocTBapeHo je ykymuo 1.103.672.300.000,00 aunapa.
VxynHo wHamtaheHn mopecku npuxoaum y 2019. roauHM WM3HOCHIM  CY
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1.156.788.300.000,00 nunapa, u to 1.103.672.300.000,00 nuHapa nopecKkux MpUxo-
na oynera Pemybmuke u 53.116.000.000,00 muHapa mopeckux MpUXoia O Imopes3a
Ha UMOBHHY KOj€ Cy OCTBapHJIM OCTaJy HUBOU BIAcTH). 3aKOHOM 0 Oyuery Pemy0-
muke CpOwuje 3a 2020. ronuHy IJIaHUPAHH Cy YKYITHH MPUXOIU U IPUMamkba y H3HOCY
on 1.314.521.031.000,00 guHapa. YKynHU MOPECKH MPUXOJM HUCTOT Tepuoja Ia-
HupaHu cy uzHocy ox 1.132.100.000.000,00 munapa, unu 86,12% ykymHUX mpuxoaa
Oyuera PemmyOnuke.

Pememe y nopecko-ynpaBHMM NMOCTYNIMMA

[Topecku mocTymak je mocedaH yrnpaBHH MOCTYIIAK KOjU YMHE TIpaBHA MIpaBU-
Jla KOjHMa ce peryiuiie 00aBe3HO MOCTyNamke MOpecKe aJIMUHICTpaIje Kaaa Mpu-
MEHOM MaTepHjalIHuX MPOTKCca pelraBa 0 NpaBuMa, 00aBe3aMa WM MPaBHUM HUHTE-
pecuMa MpaBHUX U (PU3HYKKX JTUIA. Y TOPECKOM MOCTYIKY C€ KOPUCTE Mopecka
aKTa: Mo3WB 3a ydemhe y MOCTYINKY, HAJOT 3a KOHTPOJY, 3alUCHHK, 3aKJbydakK, pe-
HIeHke, MPUTOBOP, kanda u Jap. C 003upoM Ha TO J1a ce 3aKJbyYKOM U PEIICHEM Ofl-
Jydyje 0 paamama y MOCTYIKY, OJHOCHO O CTBApH KOja je MpeaMeT MOCTYIKa, OBa
JIBa ITOpECKa aKTa Cy yjeTHO U MOPECKO—yIpaBHa aKTa.

Pewerme

[Topecko pemiewme je MOPECKH YIPaBHU aKT KOjUM CE€ HAa OCHOBY UHEHCHHUIA
yTBphEHUX y TOCTYIIKY OJTydyje O CTBApH Koja je mpeameT moctymnka. Cactoju ce y
NPUMEHH MaTepHjaHOT IMpOMKca Ha, Y MOCTYIKY YTBpH)EHO, YHMIEHHUYHO CTame.
CacraBHU JI€JIOBH pellemha MPOoNrcaHy ¢y 4igaHoM 141. 3akoHa o onmrTeM ynpaBHOM
mocTynky (,,Cimyx0enn rimacauk PC”, Op. 18/2016), u TO Cy: yBOM, TUCIIO3UTHUB,
00pa3noxeme, YIyTCTBO O TPAaBHOM CPEICTBY, MOTHHC OBJamheHor ciry:kOeHor
T U TieYaT opraHa WM IpyTd BHJ MOTBPJAE O ayTEeHTHYHOCTH (3aKOH O OMIITEM
yrnpaBHOM nocTynky (,,Ciayx0enu rmacauk PC”, 6p. 18/2016), unan 141).

[Topeckum pememem ce yTBphyje mopecka ob6aBe3a Ha OCHOBY MOPECKE NPH-
jaBe TMOpecKOT 0O0BE3HMKA WIIM Y TOCTYNKY KOHTPOJIC Kaja Cy YTBpheHe HelpaBuil-
HOCTH y TOIITOBamkYy mopeckux mpomuca (CrankoBuh, JlammanoBuh u IlomoBuh
2018, 105). Pememe normucyje pykoBoawiall opraHusanuone jenunune llopecke
yIpaBe, OHOCHO JIOKAJHE IIOpPEecKe agMHUHUCTpanuje. Pememe npyrocreneHor op-
raHa y TOCTYIKY IO JKJIOHW MOTIHUCYje MUHHUCTap (UHAHCHja, OJHOCHO JIHIE IO
opnamhemy MUHHUCTpa GpUHAHCH]A.

JKanGa Ha mpBOCTENEHN MOPECKO—YNPAaBHU aKT HE OJUIa)Ke HErOBO M3BpILE-
e, IITO Mopa OMTH HaBEICHO y JUCIIO3UTUBY pPelIcHa.

Ilpasna ceéojcmea nopeckoz peuierva

[IpaBHa CBOjCTBa MOPECKOT pelIeHka Cy: MPaBHOCHAKHOCT, KOHAYHOCT M H3-
BPILIHOCT.

[IpaBHOCHaXHOCT je CBOjCTBO YNPaBHOT aKTa — PeIICHa KOje 03Ha4aBa Hero-
By MPaBHY HEIIPOMEHJBUBOCT. [IpaBHOCHAaXHO pellIeHe ce HE MOXKE MEHaTH, OTHOC-
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HO HE MOXKE c€ M00MjaTu paBHUM cpelncTBuMa (kanba, Tyx0a). CBoje mpaBHOCHa-
JKHO pelICHE IMOPECKH OpraH He MO)KEe HaKHAJTHO TOHHIITABATH, YKUAATH HIH Me-
waTd. MeljyTuMm, MpaBHOCHAXXHO peElIekhe HeMa arcoilyTHO AEjCTBO (arcodyTHY
NpaBHY HENPOMEHJBMBOCT), Beh ce Hherosa mpaBHa MPOMEHJBUBOCT Oryieaa y Moryh-
HOCTH TIPHMEHE, OJJHOCHO J03BOJFCHOCTH BaHPEIHNX IPaBHUX cpeicTaBa. Banpen-
Ha IpaBHA CPEJCTBA Cy AOIMYIITEHA IPOTUB MIPAaBHOCHAXKHUX pelIeha.

[MpuBpemeHa pemiemha HE MOTY Ja CTEKHY NPABHOCHAXKHOCT, TOIITO MMajy
OrpaHHuYEHY BPEMEHCKY Ba)KHOCT. BpeMeHCKa Ba)KHOCT MPUBPEMEHHX pellemha je
orpaHHuYeHa JOHOIICHEM KOHAYHOT pelleha KOjUM Ce YKH/a IPUBPEMEHO pelIehe.

KoHauHOCT 03Ha4aBa CBOjCTBO pelIemka Kajla ce MPOTUB Hhera He MOKe KOpH-
CTHTH XKajba Kao PelOBHO MPaBHO CPEJCTBO Y yNPaBHOM MocTynky. KoHadHo pe-
HIele ce MOKEe HamajaTH TY>KOOM y YIpaBHOM CIOpY, Ma je, CXOAHO TOME, KO-
HAaYHOCT peIlIekha OpraHa ynpaBe yCJIOB 1a OM ce MOrao IMOKPEHYTH YIPAaBHH CIOP.
[IpBocTeneHo pemnieme Mocraje KOHAYHO aKo je MPOTHUB Hhera 3aKOHOM HCKJbydYeHa
*kanba, C THM IITO je y TOM CIIy4ajy I03BOJbEH yIpaBHH crop. [IpBocreneHo pemie-
e M0CTaje KOHAYHO M KaJa MCTEKHE POK 3a kaj0y ako je jkanba JOMyINTeHa, anu
HUje U3jaBJbeHA. Y CITydajy KOHAYHOCTH pellerha 300T Hen3jaBJbeHE JKaI0e TOPECKO
peleme 1mocraje ¥ MPaBHOCHAXKHO, a YIIPaBHU CIIOP MPOTHB TaKBOT pellcHha HHje
JOMymTeH. J[pyrocreneHo pememe mocTaje KOHAaYHO HBerOBUM JOCTaBIbAHEM ITOpe-
CKOM 00Be3HHUKY. CBaKo JPYroCTENEHO Pelehe je KOHAYHO, jep Ce MPOTUB Hhera He
MOJKe M3jaBUTH Kaioa.

M3BpuIHOCT je CBOjCTBO pelleha Koje AOIyIITa 1a ¢e MPUCTYIIa leroBoM (ha-
KTUYKOM HM3BpIICHY, OJJHOCHO pellleHkhe ce U3BpIIaBa Kaja moctaHe u3BpiHo. [IpBo-
CTENEHO pelIeHe y TMOPECKOM IOCTYIKY rocTtaje u3BpmHo (Pagnmunh u PanueBuh
2011):

— JI0CTaBJbalhbeM O0BE3HHKY, aKO XKayubda HHje JOMyIITeHa,
— JI0CTaBJbarkbeM O0BE3HHUKY, aKo Kajlba He OJyIaXe U3BpLICHE,
— IOCTaBJbakeM OOBE3HUKY pelleha KOjUM je Kanba ogdavyeHa uiik o10ujeHa.

JlpyrocTerieHo pemieme KOjUM je M3MEHEHO MPBOCTENCHO PENICHE MOCTaje
M3BPIIIHO KaJ c€ ocTaBu 00Be3HMKY. CBaKO KOHAYHO PEIICHE j& U HU3BPIIHO, alH
CBAKO M3BPIIHO PEIICHE HUje W KOHAYHO Y yMPaBHOM mocTynky. CBako MmpaBHOC-
HAXXHO PEIIeHe je U U3BPIITHO. M3BPIIHOCT pelema ako jkanba He oJJIaxe U3BpIIe-
BE pelleha Mopa OWTH HaBEACHO Y TUCIO3UTUBY peliemka. CYMpoTHO TOHAMIame
MpeJICTaBJba MOBPEIY NMpaBUia MOCTYIIKA, IITO je Pa3JIor 3a MOHUIITABAKkE IPBOCTE-
MIEHOT IMMOPECKOT Pelliekha.

Hannara yrephenunx o6aBe3a

HarmaTa je moce6an 1e0 MOPECKOT MOCTYNKa KOJHM CE€ OCTBapyje Mpuxoy 0y-
yera PermyOnuke. PeoBHa 1 IpUHYAHA HaIUIaTa jaBHUX MPHUX0JIa 00aBIbajy c€ KOH-
TUHYUPaHO TOKOM Liele ToArHe, a Bpie ce o gocnehy mopecke obaBe3e u Apyrux
jaBHHX mpuxonaa. Pok mocmenoctr 3a mrahame MPOMUCaH je 3aKOHOM KOJUM Ce yBO-
1 KOHKPETHU jaBHY MPUXOJ. YKOJIMKO ce yTBpheHa nmopecka o0aBe3a HE MOXKeE Ha-
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IJIATUTH y TIOCTYIIKY PEIOBHE HAILIaTe, COPOBOJIU CE€ MOCTYIAK NMPUHYIHE HaIUaTe.
[lpuHyaHa HaruiaTa 3alOYMEGE JOHOIICHEM pellickha O MPUHYJHO] HAIUIATH, a IO
MPETXOIHO yCarJIallICHOM CTay 10 ONIOMEHHU 3a Tuiahame, Wik Ha OCHOBY yTBpheHE
o0aBe3e y MOCTYIKY MOpecKe KOHTPOJIE.

Mepe obezbeherna

CBako MOTpakUBame, Ma U MOPECKO, CalpKh y ceOU eleMEeHT HEU3BECHOCTU
Haruiate. Y BEeITHKOM Opojy ciiydajeBa QY>KHUIM YPEIHO UCIYHaBajy cBoje obaBese
1 300T Tora MOBEPHONM HEMajy MoTpedy Ia 3axTeBajy moceOHO 00e30eheme cror
noTpaxkuBama. MehyTuMm, nMa nyKHUKA KOjU 3aHeMapyjy CBoje obaBe3e U 0a0ujajy
Jla X WCIyHE WM OJyroBjaye ca BUXOBUM IahameM no gocnenoctu. Ilopen Tora,
HMMOBHUHCKO CTamb€ y>KHHKA MOXKE C€, 10 pa3HUM OCHOBHMMA, IIOTOPIIATH O Te MEpe
Jla y BpeMe JocTenocTr obaBese 3a murahame Ay)KHUK 00aBe3y MOXKe WM He MOXKe
y nenoctu aa maru(hypuuh, Munojesuh u Kpynuh 2020, 33).

V ycrnoBuMa oTekaHe HarjiaTte HeOMXOHO je KopuIllliele HHCTpPyMeHaTa Koju
OJIaKIIaBajy HAIUIATy MOTPaKMBama. Y MPaBHOj HAYIM BPJIO PAaHO C€ PAa3BWIO 3a-
JIO’)KHO TIPaBO Kao CTBApHO (aICOyTHO) MpaBo Ha Tyhy cTBap, KOjJUM ce 3aJI0KHUM
MoBepHoIMMa (TTIOBEPHOIMIMA KOjH Cy KOHCTHTYHCAIIN 3aJI0KHO IMPaBO Y CBOjY KO-
PUCT Ha Tyh)y CTBap W ynmcanu ra y oAaroBapajyhu perucrap) omoryhasa na 6maros-
PEMEHO YCTaHOBE NPHOPUTETHO 3aJI0KHO ITPaBO HA CTBAPH y CBOJUHHU IY>KHHKA
ynucoM y oxaropapajyhu perucrap 3ainore. Tume 3anoxHu noepuonu 00e30ehyjy
HaMHpPEHE CBOT MOTPaXKMBama M3 LIEHE OCTBapeHe MpPOJajoM 3aJI0OKEHE CTBapH U
OHJIa Kasa ocTaiu (OOMYHHM) MOBEPHOIH, KAa0 W 3AJ0KHH TOBEPHOIM KOjU HEMajy
MPUOPHUTETHO 3aJI0KHO MPaBO, HE MOTY J]a HAIJIATe CBOje MOTPaKHUBALE, TIOITO CY
MMOBHMHCKE MPHJIKKE Ty KHHKA TaKBe Jia TO oHeMoryhagajy.

CaBpeMeHHM MPaBHU CUCTEMHU ypeheHUX JTEMOKPATCKHUX JpXaBa He IpaBe pas-
UKy u3Mel)y nprkaBe Kao TMOBEpUOLA U OCTANIMX MOBEPUIAlla U3 PUBATHO-MIPABHUX
(oOnuTrannoHNX) OHOCA, HUTH MTO3HA]y U IITUTE MIPUBIIICTOBAHE TIOBEPUOIIE, IIITO j&
010 ciayyaj y panujeM npaBHOM cucteMy CpoOuje, Beh 1mo3Hajy U MITHTE caMO IPUO-
puUTeTHE 3aj0XHe oBepuone. CaBpeMeHH MPaBHU CHUCTEMHU CBE MOBEPHOLIE CTABIba-
JY y HCTy paBaH M caMoO OJ ’bUX0Be Opure 3a o0e30eheme CBOT moTpakuBarma 3aBH-
cu Ja v he ra HaIIaTUTH U3 cpefcTaBa o0e30ehema, y ciiyuajy aa Ay KHHK HE XkKe-
JIY, OJYTOBJIA4X WM HE MOXKE O JIOCIENIOCTH Ja TUIATH AYyT KOjU UMa IpeMa MOBEepH-
oiry. CTora cBH MOBEPHOIH, T1a ¥ JAP)KaBa, aKo JKEJe J1a CTCKHY MPBEHCTBO Y HAMU-
pemy CBOT MOTPaKMBama, Y CIy4ajy Mla JYXKHUK CBOjy 00aBe3y HE IUIATH O JIOCTIe-
jocty (HE3aBUCHO OJ1 pasjiora Hemiahama), MOpajy Ja YCTaHOBE NMPUOPUTETHO 3a-
JIOXKHO TPaBO HA CTBApH Y MMOBHMHH Jy:KHHKA U 00e30e7e CTaTyc 3aJ0XHOT TMOBe-
pHoIa.

[IpaBau cucrem PemyOmmke CpOwuje je y TOCTynKy XapMOHHU3aIHje ca MpaB-
HUM CHCTEMHMa 3eMajba Pa3BHjEHE TPXKHUIIHE EKOHOMHjE MPEy3e0 peliemka Koja ce
OHOCE Ha NPBEHCTBO Hamupema 00e30eleHor moTpaxkuBama MPOAajoM CTBapu
ontepeliene 3anokHuM TpaBoM. Hamwupeme ce oapehyje mpema MOMEHTY yrmmca
3aJI0)KHOT TIpaBa y OAToBapajyhm permcrap 3ajore, a HE IO TOME KO j& TOBEpHU-
nar(Bacuh 2015, 17).

378



Kynrypa nommca, roa. XVIII (2021), 6p. 45, ctp. 375-385

Onpendama 3akoHa O TIOPECKOM MOCTYNKY W MOPECKO] aIMUHHUCTPAIMjH 3a-
KOHO/IaBal] je CTBOPHO INUPOK TPaBHH OKBUP, KOjH, aKO CE IUIAHUpPA U MPHUMEYje
e(uKacHO U JIoCleaHo, 00e30ehyje PemyOmuim kao mopeckoM MoBepHoIly Ja 00e3-
OeM HamIaTy CBAaKOT MOPECKOT MOTpaxKBama. OATOBOPHOCT 32 CBEHTYAJIHY HEHA-
TUTATHBOCT TIOPECKOT MOTPAXKHUBAKA j€ Ha 3allOCICHAMA Y TIOPECKO] aIMHUHUCTPAIIH-
J¥ Koju pajie Ha mocioBUMa 00e30elera 1 HaulaTH MOPECKOT MOTPaKUBamba. AKO
ce He MpUMEHY]y 3aKOHCKa oBjamhema Koja ce oHoce Ha 00e30eheme u HariaTy
MOPECKOT MOTPAKUBAA MOKE CE MPOIMYCTUTH Ja ce PenmyOuuniy, 0THOCHO OCTaluM
HUBOMMa BJIACTU 00€30€1 CTaTyC MPHOPUTETHOT 3aJI0)KHOT TIOBEPUOLIA, YCIIE Uera
MOXe JOhM 10 HEHAIUIATMBOCTH TOPECKOT MOTPaKHMBaWka y LEJIOCTH WIN JeIH-
MHYHO.

O6e30eheme Haruate mopecke odaBese MpeacTaB/ba NPUBPEMEHY Mepy yIHca
3aJI0KHOT TIpaBa y KopucT PemyOnmke. YmmcoM 3ajoKHOT TpaBa 006e30ehyje ce
HariaTa Jiocresne mopecke odaBese 3a KOjy jOIl HHje MOKPEHYT NOCTYIaK NpUHYIHE
HaruiaTe.

Mepe o6e3behema HaruaTe mopesa Cy 3al0)KHa IpaBa Ha MOKPETHE CTBAapH,
HETIOKPETHOCTH, HOBYAHA CPEACTBA M MOTPAXHMBaka MOPECKOr ayKHHKA. IIpuBpe-
MeHe Mepe 00e30eljera JoHeTe Ipe MoveTKa MOCTYIKA MPUHYIHE HAIIaTe Tpajy 10
HaIulaTe Topesa paau uujer cy obesbehema ycTaHOBIbEHE WJIM JI0 MOMEHTa Kaja
MOopecKn O0BE3HWK MpYkH onarosapajyhe obezdeheme nmopecke odaBese(XKuBkosuh,
[Taatuh u Pocuh, 2019, 28).

Peooena nannama

PenoBHa Haruiata mopesa BpIIH ce, IO NPaBUITy, IulahambeM HOBYAHOT H3HOCA
0 JIOCTICJIOCTH TTOpe3a, Ha IMPOMHCAHe yIUTaTHE padyyHe jaBHUX IPHX0/a, Y POKOBHMA
NpomMcaHuM 3aKOHOM. M3y3eTHo, mopecka obaBe3a ce MOXE HAMHPHUTH KOMIICH3a-
IIMjOM WJTH KOHBEP3HjOM ITOTPaXKHBakbha 110 OCHOBY Iope3a y TpajHu yior PemyOnmke
y KanuTaay MOpecKor 00Be3HUKa y MOCTYNKY npuBaTtu3anuje (Jamerosuh 2015, 41).

Ilpunyona nannama

[MocTynky npuHyznHe HarulaTe yTBpleHe mopecke obaBese ce MPUCTyIa YKO-
JIMKO ce Ta o0aBe3a HE HAIIaTU Y POKY, Y IOCTYIKY penoBHe Haruiate. [lpunynHa
HaIiaTa 3armounibe JOHONICHEM pelieha 0 MPUHYIHO] HAIUIATH, a M0 MPETXOTHO
ycarJaleHoOM CTamy Mo ONMOMEHH 3a Miahame, WM Ha OCHOBY yTBpheHe oOaBese y
HOCTYIIKY IOpPECKE KOHTPOIIE. ,,Y peliekhy ce HABOAW OCHOB IOPECKOT Iyra, HEroB
npeoctany HerlaheHW W3HOC M3 ONOMEHE JOCTaBJbEHE IOPECKOM OOBE3HHWKY, ca
o0padyHaToM KamMaToM OJ JaHa M3/JaBama OMOMEHE J0 JaHa JOHOLICHA peulena, a
MOpPECKH 00BE3HHK ce 00aBeIITaBa O CBOjUM IIPaBUMa y MOCTYIKY HpUHYIHE Haria-
Te. Pemewme 0 MpUHYOHO] HamjaTu Mopes3a I0CTaje M3BPIIHO JaHOM JO0CTaBJbamba.
[IpoTuB pemema 0 NIPUHYAHO] HAIJIATH MOpe3a MOXKe ce M3jaBUTH xanda. [lopecka
ynpaBa Hehe JOHeTH pelemhe 0 MPUHYAHO] HAIUIaTH MOpe3a aKko je 3aXTeB 3a ofJia-
rame miahama mopesa IMOAHET y POKY JIOK C€ He OJUTYYH IO TOM 3aXxTeBY.”(3aKOH O
MOPECKOM TIOCTYNIKY M MOPEcKOj aaMUHHCTpanuju, ,,CiyxOenn rmacHuk PC”,
0p.80/2002...86/2019, unan 77.)
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Ilpeomemu na Koje ce cnpo6oou npunyoHa Haniama

3a HamIaTy mopesa y MOCTYIIKY NpPUHYIHE HarulaTe KOpHCTE ce: HOBYaHa
CpEICTBa TOPECKOT OOBE3HMKA, HOBUAHA IOTPAXKMBamba MOPECKOr OOBE3HMKA, He-
HOBYaHa MOTPaXMBamka M IpyTa MpaBa MOpecKor 00BE3HUKA, TOTOB HOBAIl H XapTHje
0]l BPEIHOCTH, TOKPETHE CTBAPH M HEMIOKPETHOCTU. 3a MPUHYIHY HAIJIaTy ce MOXE
y3€TH jeJlaH IpeaIMeT Wil BUILE IpeaMeTa y ucTo Bpeme. [lomro cy mpeaMern npu-
HyJHE HaIulaTe o] MCTOr 3Hadaja, [lopecka ympaBa Moxke aa m3abepe mpeamer 3a
Hariaty nope3a. OBUM TUCKpEIMOHMM TpaBoM [lopecka ympaBa YWHH MOCTYIAK
eukacHUjUM u ekoHoMHuYHHjuUM. [IpenmMeTn mpuHyaHE Harutate ce oapelyjy pe-
IICEHEM.

[IprHynHa Hamnata U3 HOBYAHUX CPEACTaBa Ha padyHy IOPECKOr OOBE3HMKA
Ha OCHOBY HM3BPIIIHUX TOPECKUX pelieka je Hajuenhn u HajehUKaCHUJU MTPUMEHHH-
BaH MpeaMeT npunyaHe Harmate (Bunosuh, bepuma u [lenetosuh 2019, 259).

Oniyka o HamjIaTH MOPECKOT MOTPaKMBamka MOpa OMTH 3aCHOBaHA Ha IpET-
XOOHOM YTBphHBamy KBaJWTETa HOBYAHOT IMOTPAXKHBAKA IIOPECKOI OOBE3HHKA,
OJTHOCHO COJIBEHTHOCTH AyXHHKOBOT nykHuKa (Ilemmmh u Musekosuh 2020, 25).

W3 HeHOBYaHMX MOTpaXXMBamka IOPECKOr OOBE3HHMKA HAIUIaTa CE€ CIPOBOAU
3a0paHoOM, MTPEHOCOM MOTPaXMBaka M MOMUCOM ca TPOLIEHOM, 3aIUICHOM U Mpoja-
JOM TIpeMeTa MOTPaKMBamba, a 3BPILIABa Ce HA HAYMH J]a CE PEIICHEeM HajJaxe ay-
KHUKY TOPECKOT O0OBE3HMKA Ja, M0 JOCIEJIOCTH, Ipeaa AyroBaHy IOKPETHY CTBap
Wi HerokpeTHocT [lopeckoj ynpaBu, 0OHOCHO MpeHece NMpaBo CBOjuHE Ha Pemyo0-
nuky. U 'y oBoM ciyyajy mpruHYJHE HalulaTe HajBaKHH]E je Ja ce MPaBHIHO YTBPAU
KBaJUTET HEHOBYAHOI NOTPAXXKMBama MOPECKOr OOBE3HMKA, KOjeé OH MMa OJ CBOT
nyxHuka. Kana ITopecka ynpasa nohe y mocea HEHOBYaHOT ITOTPaKUBaba OPECKOT
00Be3HUKA, BPIIH [TPO/Iajy TOKPETHUX CTBAPH, OJJHOCHO HEMIOKPETHOCTH.

loToBUM HOBIEM M XapTHjaMa O]l BPETHOCTH HaIulaTa IOTPaKHUBamba ce
CHPOBOAM TONHMCOM U 3aIUICHOM. ,,Pelieme 0 NpUHYIHO] HAIUIATH U3 XapTHja oXx
BpenHocTu [lopecka ynpasa noctaBiba OaHIM MM IPYrOM IPaBHOM JIMILYy KOJ KOTra
Ce XapTHje o]l BPEAHOCTH YyBajy, Kao U MOPECKOM 00BE3HHKY.” (3aKOH O MOPECKOM
MOCTYIIKY W IOpPEecKOj  agMHHUCTpauuju, ,,CiayxOenn  rmacHuk  PC”,
0p.80/2002...86/2019, unan 98.)

W3 nokpeTHUX CcTBapH HaIUIaTa ce€ CIPOBOAM 3aIUICHOM M mpoaajoM. U3 Hemo-
KPETHOCTH C€ HallaTa CIIPOBOJY 3aIUIEHOM, YTBPHUBamEM IOYETHE BPEAHOCTU U
MPOIajoM.

Mepe obezbelerva y nocmynky npunyoHne naniame

Y mopeckoM IpaBy ce 10jaBJbyje BUIC HAYMHA KOjUMa C€ IMTOPECKOM TIOBEPHU-
oy mpyxka obe3deheme na he mopeckn oOBE3HUK HCIYHUTH MOPECKYy oOaBe3y. Y
JOKTPUHU ¥ 3aKOHOJABCTBY MOMHIbY CE jEMCTBO, OJTOBOPHOCT 3a Tyljy 00aBe3y,
collmIapHa mopecka obamesa u 3anora. [IpBa Tpu WHCTUTYTA CY IO CBOjO] TPaBHO]
MIPUPOJIU CPOJHA, jep MOYKMBAjy HA UCjH JIa HEKO JIUIE CBOjJOM UMOBHHOM OJIrOBapa
3a 00aBe3y apyror juia. Kax je y muramy 3aimora, MeljyTuM, ped je O CTBapHOM
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npaBy Ha Tyh)y cTBap, Ha OCHOBY KOTa MOPECKH ITOBEPHIIALl MOXKE J]a HAIUIaTh CBOje
MOTPaXUBAKE U3 BPEITHOCTH 3aJ0KEHE CTBApH (KO MOpPECKH OOBE3HUK HE MCITyHU
00aBe3y 0 JOCMENIOCTH) IPe OCTANINX MOBEpUIalia.

[TpuHyaHO M3BPILICHE paay OCTBApUBamka HAIIATe [Ope3a MOXKE Ce IOKPEeHY-
TH U CIIPOBECTH TEK MOIITO je mope3 gocreo. MehyTum, ako OCTOjH OMAcHOCT Ja
MMOpecKkn 00BE3HUK (MM HEKH APYTH MOPECKU Ty>KHHK) OCYjEeTH, OMHOCHO OHEMOTY-
hu mannary Henocnenor nopesa(bophesuh u Kperuh 2020, 12), HaanexHu mopecku
OpraH MOXe pelIemheM Aa YTBPAU MEpe 3a OCUTYpame HaruaTe. Y MUTamy Cy MPHB-
peMeHe Mepe.

[TpuBpemeHe Mepe cy cpeacTBa BPEMEHCKH orpaHH4YeHor obe3dehema Oymy-
her ocTBapema MOBEPHOUEBOT MOTPAKHUBAKA, & IHUXOBO OCTBapeme, kKao u ocyjehe-
BE, MOJKE UMatu onpeleHe MpaBHO pesieBaHTHE MOCIEAUIIES; IPUBPEMEHE Mepe ce
MOTY IpeIy3uMaT Mpe MOKpeTamba YIPaBHOT WIN CyJICKOT TOCTYIKA paad IPHHY-
JIHE HarulaTe TOPECKOT MOTPaKMUBamka KOje Ce OCHI'YpaBa; MOTY C€ OJPEIUTH aKo ce
YTBPAHM 12 j€ BEPOBATHO Jia OCTOjH MOPECKO MOTPAKUBAE NMPeMa 0OBE3HUKY U J1a
j€ BEepOBaTHO Ja MOCTOjH OMAaCHOCT Koja IpeTH OyayheM ocTBapemy TOT BEpPOBATHOT
MOBEPHOYEBOT MOTPAKUBAbA.

3a pa3nmuky on obezbehema mopeckor MmoTpaknBama JOK MOpecka oOaBe3a
HUje yTBpeHa WM KaJia je mopecka o0aBe3a yTBpleHa ajli HUje 3a1049e0 MOCTyMaK
NpUHYJHE Hamare, obe30eheme MopecKor MoTpaKUBamka Yy NPUHYIHO] HAIUIATH je
nyxHoct [lopecke ympase, a He quckpennono onamheme([ejosuh 2018, 23).

OcHoBHa cBpxa 00e30ehema je cpeuaBame HacTyNama MITETHUX MMOCIEANIA
o cpencTBa Oyriera 3a Ciydaj a MOPECKH OOBE3HHMK HE JKEIH Ja IIaTH, OIyTOB-
nauu ca mahameM WM He MOXE Jia TUIaTH mopecku Ayr. Y Tom ciydajy [Topecka
yIpaBa Jocreny a HeruiaheHn nmopecku nyr Hamwtahyje U3 meHe OCTBapeHe MpoiajoM
CTBapH Ha KOj€ je KOHCTHUTYHCAHO 3aJ0XKHO TpaBo y KopHuCT PemyOmmke. O0e3-
Ocheme mopeckor MOTpaKWBama MPH CaIalllibeM HUBOY IMOPECKE TUCIUIUIMHE U
JMKBUIHOCTH TOPECKUX OOBE3HHUKA je HajBaXHHMjU M HajOATOBOPHHjH MOCA0 3aroC-
JICHUX HA MOCJIOBMMA KOHTPOJIC W HAIUlaTe M OJ] MPECYAHOr je 3Hayaja 3a KOHAuHY
HaruiaTy rnopeckor norpaxuBama(Pamajuh, Jlamuesnh u Munaguaosuh 2019, 42).

O06e30eheme TopecKor MOTPaXKUBamka je BAKHUjE M OJ CaMOT ITOCTYyIKa Ha-
TIaTe, MOIITO caMo MOPECKO TMOTPaKUBambe Koje je 00e30eljeHo Moxe OUTH CUTYpHO
HarutaheHo U3 cpeicTBa 00e30ehema y cirydajy Aa mopecku 0OBE3HHK He TUIAaTH I10-
PECKO MOTPAKUBAE O T0CHENOCTH. HanMe, pi3uK KOHaYHE HAIUIaTe IOPECKOT MOT-
pakuBama Koje je 00e30eljeHo cBoaM ce Ha MUHUMYM, H TO CaMO aKo HHUje 01adpaHo
KBJIMTETHO CPEJICTBO 00e30ehema.

HemoryhHocT HanJiaTe nopeckux ooasesa

3acmapenocm

HHcTUTYT 3acTapesiocT y MOpPecKOM MOCTYTIKY MPECTaBJba MMPOTEK BPEMEHa,
MoCJIe KOTa MPecTajy U3BecHa Npasa U oBjaiihema Win npectajy oapelheH! OTHOCH.
Cy0jekT mpaBa He MOXKE CBOja IpaBa U oBJamnthema aa kopuctu 6eckonagno. Crora

381



Paman Koctuh / Muan Muxajnosuh, [lopecku ja3 kao mocienuna HeHamiaheHUX mopeckux obaBes3a

3aKOHOJIABAIl J1aje POK Y KOMe ce IpaBa U oBiamhema MOTy KOPHCTHTH. AKO CyO-
JEKT IpaBa HE KOPUCTH CBOja MpaBa y NPOMHCAHOM DPOKY, HEroBa IpaBa U OB-
namhema mpecTajy, jep ce cMaTpa Ja OHaj KO CBOja MpaBa W oBjiamhema HE BpIIX
(He KOpHCTH) ¥ HEeMa WHTepeca Jla TO YHHH, Tj. 1a ux ce onpude. [lopecke QpyHkuuje
M3BPINABajy 3alOCIIEHN ITOPECKH CITY>KOSHUITH, OJTHOCHO CITY>KOCHHIIH JIOKAJTHE BIIa-
CTH, KOJH Cy U OJITOBOPHHU 3a KopuIhewme ofpeheHor mpaBa win opnamhiema a y
3aKOHOM MPOIMHUCAHOM POKY HM3BpILaBajy ¢pyHKuuje 300r kojux cy I[lopecka ynpasa u
JIOKaJTHa TIopecka aJIMHHUCTpaIlija ocHOBaHU — mopecke ¢pyuknuje(Prdi¢, Kuzman i
Damjanovi¢ 2019, 1047). Ctora je Ha BUMa ¥ OJITOBOPHOCT 32 €BEHTYAIHO HACTY-
name 3acTapeioCTH Y MopeckoM nocTynky. [IpaBo Ilopecke ynpaBe u JOKanHe IMO-
pecke aIMUHUCTpaLyje, Ha yTBphHBame U HAIUIaTy Hope3a U CHOPEIHUX MOPECKUX
JlaBarba 3aCTapeBa 3a IeT TOANHA O] IaHa KaJa je 3acTapesocT moyverna ja Tede. 3ac-
TapenocT MOYMEE Ja Teye O]l MPBOT AaHa HapeAHE TOJMHE O TOAWHE y KO0joj je
Tpebano YTBPAWTH M HAIUIATUTH YTBpEeHH mope3. 3acTapenocT ce MPEeKuaa CBakoM
pagmboM IMOpecKe agMHUHHCTpAlHje MPeay3eToM IpeMa IOPeCKOM IYKHUKY paan
yTBphUBama W HaIUIaTe Mmope3a W CHOPEeJHHX MOPECKUX JaBama. [locie mpekuaa
3aCTapesiocTH, 3acTapeiocT MOYnibe 1a Teue n3HoBa. Bpeme mpe mpekuma Toka 3ac-
TapeNoCTH ce He payyHa y 3aKOHOM ojpel)eHn pok 3a penaTHBHY 3acTapesiocT, ajiu
ce pauyHa y onpeleHH POK 3a arcollyTHY 3acTapesiocT, TaKo Ja YKYIHO Bpeme Y
KOME Ce MO)KE€ YTBPAUTH M HAIUIATUTH TOpecka o0aBe3a HE MOXKe OUTH IyKe Ol
JIBOCTPYKO YTBpHEHOT pOKa 3a pellaTUBHO 3aCTapeBame OBOT ITpaBa, OJHOCHO 10
ronuHa. Ha McTek poka 3acTapeliocTH opecka afMUHUCTpaIlHja a3 Mo CIIyKO0eHO]
IY’)KHOCTH. YKOJHMKO Jiohe 0 3acTapeBarba HaBeJICHUX IIpaBa OpraH ylpaBe JTOHOCH
pelIeme KOjuM je yTBpeHo /1a je MpaBo Ha YTBphHUBAHk-E U HAIUIATY 3aCTaperio.

IIpumep
a) Pememe je nocneno 3a miahame: 20. debpyapa 2015. rogune
0) 3acrapemnocT 3a HaIIaTy Teue O 1. janyapa 2016. rogune

B) Ilope3 3acTapeBa 3a meT roauHa (pelaTUBHA 3aCTapEIOCT):
1. janyapa 2021. rogune

r) I[lopecku opran gocTaBba OIIOMEHY: 31. neuem6pa 2019. rogune
1) HoBu pok 3acTapeiocT Teue ox; 1. jaryapa 2020. ronuae
h) Kpajmu pok 3a Haruiaty je: 31. neuembap 2024. rogune

¢) ArconyTHa 3acTapenocT HacTyna 3a 10 ronuna: 1. janyapa 2026. roguHe.

Vr1Bphena nopecka obGaBe3a, 0xkaJOCHUM pEIICHEM, HE MOXKE CE HAIIaTHTH
MPUHYAHUM ITyTEM KaJia ApYrOCTEeNeHN OpraH y MOCTYIKY IO ajlOu He MOCTYIH y
cKi1any ca ogpenOom wiaHa 147. cras 4. 3akoHa O MOPECKOM IMOCTYIIKY U MOPECKO)]
aJIMHHUCTpAIHjH, OJHOCHO KaJa He OJUIyYd y poKy on 60 maHa ox naHa mpexaaje
xanbe. Takohe, ako je mocTymak MPUHYAHE HaIIaTe 3allodeo, OH ce MPEeKuIa, 0K
ce MOPECKOM OOBE3HHKY — KAJIHOIy HE JOCTaBU PEIICHE IO JKAIOH, OJJHOCHO JIOK
NPBOCTENICHN OpraH He MOCTYIHU IO HAJOTY JAPYTOCTENICHOT OpraHa KOjuM je MOHH-
IITEHO OXAJIOCHO peIIeHhe, 0 YeMy IOPECKH OpTaH JOHOCH 3aKJbydaK O TPEKHIY
MOCTYTIKa MPUHYIHE HaIUlaTe, CXOAHO oApeadu wiaHa 147. ctaB 6. 3akoHa 0 mopec-
KOM IOCTYIIKY W IOPECKOj aAMUHUCTPALIUjH.
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Janba je penoBHO MPaBHO CPEACTBO KOjUM CTPAaHKa MOXeE Jla OCIIOpaBa 3aKo-
HUTOCT WJIM MPABUIIHOCT Pelleha JOHETOT y TIOPECKO-YIPABHOM MOCTYTIKY KOJUM je
OJUTY4YCHO O EbCTOBHM IIOjeIMHAYHUM NpaBHMa U 0OaBe3ama. AKO HHje 33/J10BOJbHA
IPBOCTEIICHUM PEIICHEM, CTpaHKa jXajJOOM WHHIMpa IPYrOCTENeHU MOCTYNaK U
omtyKy. IIpaBo Ha >xanOy je ycTaBHO Ha4deso U Hayeslo 3aKoHa O OIIITEM YIPaBHOM
HOCTYTIKY.

VY mopeckoM MOCTYNKY CYCIEH3MBHO M JCBOJYTHBHO CBOjCTBO *kajibe je Mo-
muduroBaHo. Tako jxanba Ha peliele y MOpPeckoM MOCTYNKY He 3a/piKaBa H3Bp-
HICHE pellierkha, a JKaldy MOXe J1a PelId ¥ MPBOCTENICHN OpraH 0e3 HEeHOT J0CTaB-
Jbama JPYrocTerieHoM opraHy. MoIn(pHKOBaHO CYCIIEH3HMBHO CBOjCTBO JKallOe Jaje
pesyararte, jep ce yTBpheHe o0aBe3e MOTY HAIIATUTH O JOCHENOCTH WU N0 UCTEKY
poka jgocnieha y mOCTynKy pefoBHE HaruiaTe, OJHOCHO Y TOCTYIKY TPHHYJHE Ha-
miate. MoauUKOBaHO NEBOJIYTHBHO JICjCTBO Y MOPECKOM IOCTYIIKY CE€ CacTOjH Y
TOME JIa TIPBOCTETIEHU OpraH MOXe Jla U3MEHH CBOje pelleke YKOIUKo Hahe na ce Ha
OCHOBY HaBOJIa y Jkaj0u MOKe Jpyraddje pelnTy yIupaBHa CTBap y K0joj je JOHETO
HPBOCTEIICHO PELICHHE.

JlpyrocTerieHn MOPECKH OpraH IMOCTYIajyhu 1Mo >Kajadu MOXe Ja TOHWINTH
IMMOPECKHN YIPAaBHU AKT y HCJIOCTH WJIN ACIIMMUYHO WJIN J1a U3SMCHU IMOPECCKU YIIPAaBHU
aKT.

[IpaBHEe mocnenuile MOHUINTaBaka M W3MEHE MOPECKOT aKTa OrieAajy ce y
Opucamy CBHX NMPaBHUX MOCIEAUIA KOj€ je pelieHhe IPOU3BEI0 0 MOMEHTA Kaja je
peleme JOHeTo, OHOCHO cMaTpa ce Ja Huje Hu oHeTo. Kaz je ped o u3sMemeHoM
peleny, MpaBHe MOCIeIUIe HEM3MEHECHOT JIefia pellieha OCTajy Ha CHA3W U MPOU3-
BOJIE TIpaBHE eeKTe O] JaHa Kajaa je TOHETO MPBOCTENECHO pelicHe.

Crenen HamjiarTe Y NopeCKo-yripaBHUM NOCTynmuumMa

Kon AreHnuje 3a mpuBpelIHE PErHCTPE PErHCcTpoBaHo je ykymHO 405.597
NpUBpeIHUX cyOjexkaTa — OOBE3HHKa IMOpe3a MO OCHOBY 00aBJjbamba PErHCTPOBAHE
nenaTHocTH. [lopea BHCOKOT cTeneHa HEOTKPUBEHHX TOPECKUX yTaja, Ha MPUXOe
OylieTa HETaTHBHO yTHWYe W HeAOBOJBHO edukacHa ([Jammh u KoBuauh 2020, 581)
ITopecka ympaBa y meny HamiaTe nopeckux obasesa. M mopen HHCKOT cTeneHa Ha-
TuIaTe yTBphEeHHUX MOpecKux 00aBe3a, y mopehemy ca pa3BHjeHUM 3eMJbaMa, TPOLI-
KoBM Haruiate u3Hoce oko 0,91 gunap npu Hammatu on 100,00 auHapa mopeckux
npuxozna. Ilpumepa paau, HamiaTa mopeckux obasesa y uzHocy ox 100 eBpa y HOp-
IjcKuM 3eMibaMa 1 Bennkoj bpurtanuju y3pokyje tpomak oz 0,47 mo 0,62 espa.

Opnpenbom unana 7. ctaB 9. 3akoHa O MOPECKOM TMOCTYNKY M TIOPECKO] aJMH-
HUCTpAIHjH, mporucano je na Ilopecka ympaBa HajMame jeTHOM TOIUIITEHE 00jaBIbY-
j€ M3HOC MOPECKOT Ayra MOPECcKOr AY)KHUKA, U TO MPaBHUX JIMLA Ca OPECKUM JIy-
rom y u3Hocy oz 20.000.000,00 nuHapa ¥ BHUILIEM U MPEAYy3€THHUKA Ca MOPECKUM
nyroMm y m3Hocy oa 5.000.000,00 nunapa u BumeM. Behu pacxoau HETaTUBHO YTUUY
Ha OYIIETCKH pe3yITaT, alli je joll HeMmoBOJbHHja TojaBa aa [lopecka ymnpaBa He yc-
meBa Jla HartaTd oko 270 MmIHjapau yTBphHeHHX MOpecKux o0aBe3a MOPECKUM 00-
Be3HuuuMa (1.601 npasHo auue u 2.423 npeay3eTHHKA), IITO U3HOCH OKo 25% yKy-
MTHUX MOpECcKuX mpuxoja oynera Pemyonmuke(www.poreskauprava.gov.rs).
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3akibyuak

Hecmopno je, kama je ped o Hamatu mope3a y CpOuju, na je mporieHar m00-
POBOJBHOT M3MHpHBama MOpecKux o0aBe3a MamH Y OJHOCY Ha 3eMJbE pa3BUjeHE
TPKUILHE €KOHOMHje, Ipe cBera 300T HEAOBOJFHO Pa3BHjEeHE MOpEcKe KyIType, Ha
THUME U MIOPECKE TUCHUIUIMHE, IITO j€ XOJATHU M3a30B Ja Ce KPO3 MJIAHCKY U UHTEH-
3UBHY OOYKy cajalimbuX U OynyhHX MOpecKHX Ciy>)KOCHWKa CTBOPH OITOBOpHA,
CTpyuHa U npoeCHoHaTHa TOpecKa aIMUHUCTpAIIH]a.

Pesynrar noTeHIMjaIHO HATUTATUBUX MTOPECKUX 00aBe3a I0IaTHO MOTOpPIIIaBa-
jy HeHaroiaheHe, a y MOpecKHM IMOCTYNIIMMa yTBphHBama W KOHTpOIE, YTBpheHe
nopecke o6ape3e. 300r TOra je HEOMXOAHO, YIOPEIO ca MPOMEHOM 3aKOHa, M CIPO-
Boheme cTpykrypHHX pedopmu [lopecke ynpaBe u JIOKaJIHE TOPECKE aMUHUCTpa-
uuje. [lopex Tora, HUKaKO ce HE CME M30CTABUTH MPHUIPEMIBEHOCT 3aIOCICHUX Y
MOpPECcKOj agMIHHUCTPANjA Ha HOBHHE U TeMIo npomeHa. [lo3HaBame HaunHA paga
y HOpeCKOj aI[MI/IHI/ICTpa]_[I/IjI/I OMOFyhaBa U3rpanmy I/IHCTI/ITy]_[I/Ija JBYACKHX peCypca
1 no0oJblame QyHKIM]ja HarIaTe.

HeedukacHa mopecka moimMTHKa U paji OpraHa Koju je CIPOBOJIE TOBEIHU CY 10
BHCOKOT TTOPECKOT ja3a, KOju MpeJCTaBIha Pa3IuKy U3Mel)y MOTEeHIHjaTHO HaIIaTH-
BUX TOPECKUX 00aBe3a U Mopeckux obape3a koje ce Haruiate. [lopecku ja3 y Cpouju
npolemyje ce Ha u3Hoc npeko 50% MOoTeHIMjaTHO HATUTATUBUX U HarutaheHuX Io-
PECKUX TIPHUX0JIa, OK ce, paa WIyCTpalyje, Yy HOPAUjCKUM 3eMJbaMa oH Kpehe of
5% mo 7% TOTeHNHjaTHO HAIUIATHBHUX MOPECKUX MPUXO0/Ia.
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TAX GAP AS A CONSEQUENCE OF
UNPAID TAX LI-ABILITIES

Summary: Tax evasion and grey economy are present in all countries. It’s
es-timated that grey economy in developed EU countries is at around 10-15% of
GDP, while it amounts to over 30% of GDP in Serbia. Therefore the subject of
this paper is determining basic goals of Serbia’s tax policy, i.e. combating grey
economy that complicates efficient resource allocation and slows down eco-
nomic development, because economic subjects that are prone to tax evasion
represent disloyal competi-tion to economic subjects that do business legally. In
order to fight tax evasion, or-ganization and work of tax administration are of
special importance.

Keywords: tax, tax policy, tax payer, tax gap

Introduction

Work performance of the Tax Administration and Revenue administration
of local self-governments is appreciated by collected tax revenue, because only
by their continued collection, a continued financing of functions from the Re-
public’s jurisdiction and local self-governments is secured (Balaban, Zupljanin
and NeSovi¢ 2019, 1181). Thus, it’s clear that only efficient, continued and com-
plete payment of taxes from all tax payers is the basic and most important task of
the tax administration.

Tax policies are a part of a fiscal and economic policy. Significance of tax
policy is best seen through tax revenue. In 2019, within total Republic’s budget
revenue, out of 1,274,577,300,000.00 dinars, tax revenue amounted to 86.59%,
i.e. a total of 1,103,672,300,000.00 dinars was collected. Total collected tax
revenue in 2019 amounted 1,156,788,300,000.00 dinars, out of which
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1,103,672,300,000.00 dinars of tax revenue of the Republic’s budget and
53,116,000,000.00 dinars of tax revenue from property tax obtained by other
levels of government. Law on Budget of the Republic of Serbia for 2020 planned
a total of 1,314,521,031,000.00 dinars in revenue and earnings. Total tax revenue
in the same period is planned in the amount of 1,132,100,000,000.00 dinars or
86.12% of total Serbia’s budget revenue.

Decisions in Tax-Administrative Proceedings

Tax proceeding is a special administrative procedure that is made of legal
rules which regulate mandatory action of the tax administration when applying
material regulations to decide on rights, obligations and legal interests of legal
and natural persons. Following tax acts are used in a tax procedure: summons to
participate in the procedure, control orders, minutes, conclusions, decisions, ob-
jections, appeals etc. Considering that the conclusion and decision decide on
actions in the proceedings, i.e. the object of the proceeding, these two tax acts
are also tax-administrative acts.

Decision

Tax decision is a tax-administrative act which, based on the facts deter-
mined in the procedure, decides on the object of the procedure. It consists of
applying substantive regulations based on the factual situation, determined in the
procedure. Integral parts of the decision are regulated by Article 141 of the Law
on Administrative Procedure (“Official Gazette of the Republic of Serbia” no.
18/2016) and they are: introduction, dispositive, explanation, instruction on legal
remedy, signature by authorized official and seal of the official body or other
type of confirmation on authenticity.

Tax decision determines tax liability based on tax returns by taxpayer or
through the control procedure when irregularities are determined (Stankovié,
Damnjanovi¢ and Popovi¢ 2018, 105). Decision is signed by the head of the or-
ganizational unit of Tax Administration, i.e. local tax administration. Decision
by second instance in the appeal procedure is signed by the Minister of Finance
or a person he authorized.

Appeal on the first instance tax-administrative act doesn’t delay its execu-
tion, which needs to be stated in the dispositive of the solution.

Legal properties of a tax decision
Legal properties of a tax decision are its validity, finality and executability.

Validity is a property of an administrative act — decision that signifies its
immutability. Valid decisions cannot be changed, i.e. they can’t be refuted
through legal means (appeal, lawsuit). A tax authority can’t subsequently annul,
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repeal or change its valid solution. However a valid solution doesn’t have an
absolute action (absolute legal immutability), because its legal variability is re-
flected in possibility of application, i.e. admissibility of extraordinary legal
remedies. Extraordinary legal remedies are allowed against valid decisions.

Temporary decisions can’t become valid since they have limited temporal
importance. Temporal importance of temporary decisions is limited by adopting
a final decision revoking the temporary one.

Finality signifies a property of the decision when it isn’t possible to use an
appeal as a regular legal asset against it in the administrative procedure. Final
decision can be disputed with a lawsuit in an administrative dispute, therefore
the finality of the decision of an administrative body is a necessary precondition
for an administrative dispute. First instance decision becomes final when the law
excludes the possibility of an appeal, making an administrative appeal possible
right away. First instance decision becomes final when the time period for appeal
expires if an appeal is allowed but not stated. In case the decision becomes final
because of an unstated appeal, a tax decision becomes valid and an administra-
tive appeal isn’t allowed. Second instance decision becomes final when deliv-
ered to a taxpayer. Every second instance decision is final because it doesn’t
allow the possibility of an appeal.

Executability is a property of a decision that allows it to be executed, i.e. a
decision is executed once it becomes executable. First instance decision in a tax
procedure becomes executable when (Radici¢ and Raicevic¢ 2011):

— 1 It’s delivered to the taxpayer and an appeal isn’t allowed,
— 1 It’s delivered to the taxpayer and the appeal doesn’t extend its execution,
— 1 It’s delivered to the taxpayer whose appeal is rejected or denied.

Second instance decision that alters a first instance decision becomes ex-
ecutable when it’s delivered to the tax payer. Every final decision is executable,
but every executable decision isn’t final in an administrative procedure. Every
valid decision is executable. Executability of a decision, if an appeal doesn’t
postpone executability of the decision, must be stated in the dispositive of the
decision. Opposite behavior represents violation of procedure rules which is a
reason for annulment of the first instance decision.

Collection of Defined Liabilities

Collection is a special part of a tax procedure that generates budget in-
come. Regular and forced collection of public income is performed continuously
throughout the year and they are done when tax liabilities and other public reve-
nues are due. Due date for payment is defined by law that regulates a specific
public income. If determined tax liability can’t be collected within a regular pro-
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cedure, a forced collection procedure is conducted. Forced collection starts by
making a decision on forced collection, upon a previously defined state upon
admonition to pay, or based on determined obligation in the tax control proce-
dure.

Billing security measures

Each claim, even tax, contains an element of uncertainty of payment. In
the greatest number of cases, debtors dully fulfill their obligations and thus
creditors don’t need to demand special billing security. However, there are debt-
ors who disregard their obligations and refuse to fulfill them or procrastinate
with their payment at maturity. Other than that, property state of debtors can
deteriorate on various grounds to the amount that the debtor can’t pay the
amount in full when it matures (Curéié, Milojevié and Kruni¢ 2020, 33).

Within conditions of difficult collection, it’s necessary to use the instru-
ments that alleviate this. In legal sciences, lien was developed really early, as an
absolute right to someone else’s property, which enables pledge creditors (credi-
tors that constituted lien in their favor for another’s property and entered it in the
appropriate register) to establish a property lien in a timely manner by entry in
the appropriate pledge register. Thus, pledge creditors secure settlement of their
claim from the price realized by selling the pledged things, even when other (or-
dinary) creditors can’t collect their claim, since the debtor’s property circum-
stances prevent it.

Modern legal systems of organized democracies do not differentiate be-
tween the state and other creditors from private-legal (obligation) relationship,
nor do they recognize or protect privileged creditors, which was the case in Ser-
bia’s previous legal system, but only recognize and protect pledge creditors.
Modern legal systems put all creditors on the same level and it only depends on
their care whether they will collect their claim from the collateral, in cases when
the debtor doesn’t want to, stalls or can’t pay his debt to the creditor. Therefore
all creditors, including the state, must establish priority lien on the debtor’s
property and secure the status of a pledgee, if they want to gain priority in set-
tling their claim, in case the debtors can’t pay his obligation on maturity (regard-
less of the reason for non-payment).

Serbia’s legal system, in the process of harmonization with developed
market economies legal systems, took over the solutions that relate to priority of
settling secured receivables by selling the debtor’s property encumbered by lien.
Settlement is determined by the moment of entry in the appropriate pledge regis-
try, not based on who the creditor is (Vasi¢ 2015, 17).

With the provisions of the Law on Tax Proceedings and Tax Administra-
tion, the legislator created a wide legal framework, which if planned and applied
efficiently and consistently, provides Serbia as a tax creditor, security in collec-
tion of every tax claim. Responsibility for possible uncollectible tax claims falls
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to employees in the tax administration who work on jobs of securing and collect-
ing tax claims. If legal authorizations related to securing and collecting tax
claims aren’t applied, they may fail to secure the Republic’s or other levels of
government the status of priority pledge creditor, which may result in partial or
entire uncollectible tax claim.

Securing collection of tax claims is a temporary measure of registration of
lien in the Republic’s favor. Registration of a lien ensures collection of a due tax
liability for which the procedure for forced collection hasn’t yet been started.

Measures for securing tax collection are lien on movables, property, mone-
tary funds and tax debtor’s claims. Temporary measures for ensuring collection
taken before the procedure of forced collection last until tax collection for the
purpose of which they were established or until the moment when the taxpayer
provides appropriate means of securing tax liability (Zivkovi¢, Panti¢ and Rosi¢,
2019, 28).

Regular payment

Regular tax collection is done, as a rule, by paying the amount of tax due
on maturity to the defined public accounts within the deadlines defined by the
law. Outside of this rules, tax liability may be settled by compensation or con-
version of tax receivables into permanent contribution to the Republic as capital
of the tax payer’s property in the privatization process (Janjetovi¢ 2015, 41).

Forced collection

The forced collection procedure occurs when this obligation isn’t paid
within the deadline, in the regular payment procedure. Forced collection begins
by the decision on forced collection, upon previously defined amount upon ad-
monition to pay or based on established obligation in the tax control procedure.
“The decision states the basis of the tax debt, its remaining unpaid amount from
the admonition delivered to the taxpayer, with accrued interest from the day of
the admonition until the day of the decision, and the taxpayer is notified on his
rights in the forced collection procedure. Decision on forced collection of taxes
becomes enforceable on the day of delivery. An appeal may be lodged against
the decision on forced collection of taxes. Tax Administration will not make a
decision on forced tax collection if the request for deferral is submitted within
the deadline, until a decision is made on that request” (Law on Tax Procedure
and Tax Administration “Official Gazette of the Republic of Serbia”, no.
80/2002...86/2019, Article 77).

Items on which forced collection is carried out

The following are used for tax collection in forced tax collection proce-
dure: taxpayer’s funds, taxpayer’s monetary claims, taxpayer’s non-monetary
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claims and other rights, cash and securities, movables and property. One or sev-
eral items can be taken at the same time for forced collection. Since forced col-
lection items are of same significance, the Tax Administration can choose the
item for tax collection. This discretionary right makes the Tax Administration’s
procedure more efficient and economical. Forced collection items are defined by
a decision.

Forced collection from funds on the tax payer’s account on the basis of ex-
ecutive tax decisions are most common and efficiently applied subject of forced
collection (Vidovi¢, Berisa and Dzeletovi¢, 2019, 259).

Decision on collection of tax claim must be based on previously deter-
mined quality of tax payer’s monetary claim, i.e. solvency of debtor’s debtor
(Pesi¢ and Miljkovi¢ 2020, 25).

Collection of taxpayer’s non-monetary receivables is carried out by prohi-
bition, transfer of receivables and inventory with assessment, seizure and sale of
the subject of the claim, and performed in a way that the decision orders the
debtor of the taxpayer to, upon maturity, hand over the owed movable or prop-
erty to Tax Administration, i.e. transfer the ownership to the Republic. Even in
this case of forced collection, the most important thing is to properly determine
the quality of the non-monetary claim. When the Tax Administration gains pos-
session of the taxpayer’s non-monetary claim, it sells the movables or property.

Cash and securities collection is performed by inventory and seizure. “De-
cision on forced collection from securities is delivered by the Tax Administra-
tion to the bank or other legal entity where the securities are kept, as well as the
taxpayer.” (Law on Tax Procedure and Tax Administration, “Official Gazette of
the Republic of Serbia”, no. 80/2002...86/2019, article 98).

From movables, payment is made by seizure and sale. Collection from
property is made by seizure, determining the initial value and sale.

Security measures in the forced collection procedure

There are several ways defined in the tax law to provide the tax creditor
assurance that the taxpayer will fulfill his tax obligation. Doctrine and legislation
mention warranty, liability for another’s obligation, joint and several tax obliga-
tion and pledge. The first three institutes are related in their legal nature because
they are based on the idea that one person is responsible for the obligation of
another person with his property. However, when it comes to pledge, it’s a real
right to someone else’s things, based on which the tax creditor can collect his
claim from the value of the pledged thing (if the taxpayer doesn’t fulfill his obli-
gation on maturity) before other creditors.

Enforcement for tax collection can be initiated and executed only after tax
has fallen due. However, if there is danger that the taxpayer (or some other tax
debtor) will thwart or prevent collection of tax that hasn’t matured (Pordevic¢
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and Krsti¢ 2020, 12), the competent tax authority may determine the measures to
ensure collection through a decision. These are temporary measures.

Temporary measures are limited means of securing a creditor’s future
claim and its realizations, as well as prevention, which can have certain legally
relevant consequences; temporary measures may be taken prior to initiation of
administrative or judicial proceedings for the purpose of forced collection of a
tax claim which is secured; they can be determined if a probable tax claim to-
wards the taxpayer is determined and there is a possibility of danger towards
future realization of that probable creditor’s claim.

Unlike securing a tax claim while the tax liability is determined or when
tax liability is determined but forced collection procedure has not begun, secur-
ing a tax claim in forced collection is the duty of the Tax Administration (De-
jovic¢ 2018, 23).

The main purpose of securing is to prevent harmful consequences for the
budget in case a taxpayer doesn’t want to pay, stalls with payment or can’t pay
his tax debt. In this case the Tax Administration collects the due and unpaid tax
debt by sale of things that lien has been constituted for, in favor of the Republic.
Securing tax receivables at the current level of tax discipline and taxpayer liquid-
ity is the most important and responsible job of employees in the field of control
and collection, and is crucial for final collection of tax receivables (Rapajic,
Lapcevi¢ and Miladinovi¢ 2019, 42).

Securing a tax claim is more important that the collection procedure itself,
since the secured tax claim can safely be collected from collateral in case the
taxpayer doesn’t pay the tax claim on maturity. Namely, the risk of final collec-
tion of secured tax receivables is reduced to a minimum, only if an adequate
collateral is not selected.

Inability to Collect Tax Liabilities

Statute of limitations

Statute of limitations in the tax procedure represents passage of time, after
which certain rights and powers or certain relations cease. The subject of law
can’t use his rights and powers indefinitely. Therefore the legislator gives a
deadline within which the rights and powers may be used. If the subject of law
doesn’t use his rights within the defined period, his rights and powers cease,
because it’s considered that the one who doesn’t exercise (use) them, doesn’t
have an interest to do so, i.e. he renounces them. Tax functions are performed by
employed tax officials, i.e. local government officials, which are responsible to
use certain rights and powers within a legally defined deadline in order to per-
form certain functions for which the Tax Administration and local tax admini-
stration were founded — tax functions (Prdi¢, Kuzman and Damnjanovi¢ 2019,
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1047). Therefore they are also responsible for eventual occurence of statute of
limitations in a tax procedure. The right of the Tax Administration and local tax
administrations to determine and collect taxes and ancillary taxes, statue of limi-
tations occurs in 5 years from the day when it started running. Statute of limita-
tions begins to run from the first day of the following year from the year in
which the tax was to be determined and collected. Statute of limitations is inter-
rupted by any action of the tax administration taken against the tax debtor in
order to determine and collect taxes and ancillary taxes. After the interuption of
statute of limitations, it begins to run again. Time before the interruption of stat-
ute of limitations isn’t counted in statutory limitation period, but is calculated in
the absolute limitation period, so the total time in which the tax liability can be
determined and collected cannot be longer then twice the amount of relative
statue of limitations, i.e. 10 years. The tax administration monitors the expiration
of statute of limitations ex officio. If the statute of limitations matures, the ad-
ministrative body issues a decision that defines that the right to determine and
collect is obsolete.

Example

a) The decision is due for payment: February 20™ 2015
b) Statute of limitations starts running from: January 1* 2016

c) Statute of limitations matures in five years

(relative obsolescence): January 1% 2021

d) Tax authority issues a warning: December 31* 2019
e) New statute of limitations runs from: January 1% 2020

f) The billing deadline is: December 31* 2024
g) Absolute obsolescence occurs in 10 years: January 1% 2026

Determined tax liability can’t be collected through forced collection by an
appealed decision when a second instance body in the appealed procedure
doesn’t act in accordance with Article 147, Paragraph 4 of Law on Tax Proce-
dure and Tax Administration, i.e. when they don’t decide within 60 days of fill-
ing an appeal. Also, if a forced collection procedure started, it’s terminated until
the decision on the appeal is delivered to the taxpayer — appellant, i.e. until the
first instance body acts on the order of second instance body which annulled the
appellate decision, based on which the tax authority adopts a conclusion on ter-
mination of forced collection, according to Article 147, Paragraph 6 of the Law
on Tax Procedure and Tax Administration.

An appeal is a regular legal remedy by which a party can challenge the le-
gality or regularity of a decision made in a tax-administrative procedure which
decides on its individual rights and obligations. If a party isn’t satisfied with a
first-instance decision, it can initiate a second-instance procedure and decision
with an appeal. The right to appeal is a constitutional principle and a principle of
the Law on General Administrative procedure.

382



Culture of Polis, Year XVIII (2021), Issue 45, pp. 375-385

In a tax procedure, the suspensive and devolutionary nature of an appeal is
modified. Thus, the appeal on a decision in a tax procedure doesn’t delay its
execution, and the appeal can be resolved by the first instance body without
submitting it to a second instance body. Modified suspensive property of an ap-
peal gives results, because determined obligations can be collected on or after
the due date in the regular collection procedure, i.e. in the forced collection pro-
cedure. Modified devolutionary effect in a tax procedure consists in the fact that
a first instance body can change its decision if it finds that, based on the allega-
tions in the appeal, the administrative matter where the first-instance decision
was made can be resolved differently.

Second-instance tax authority may annul a tax administrative act in whole
or partially or amend the tax administrative act based on an appeal.

Legal consequences of annulment or amendment of a tax act are reflected
in deletion of all legal consequences that the decision produced from the moment
it was made, i.e. it’s considered it was never made. When it comes to an
amended decision, the legal consequences of the unchanged part of the decision
remain in force and produce legal effects from the day when the first instance
decision was made.

Level of Collection in Tax-Administrative Pro-Cedure

A total of 405,597 business entities — taxpayers were registered in the Ser-
bian Business Registers Agency on the basis of performing a registered activity.
In addition to a high degree of undetected tax evasions, budget revenue is nega-
tively affected by insufficiently efficient (Dasi¢ and Kovini¢ 2020, 581) Tax
Administration when it comes to tax collection. Despite the low level of collec-
tion of established tax liabilities compared to developed countries, collection
costs amount to around 0.91 dinars to 100.00 dinars of tax revenue. For example,
tax liability collection in the amount of 100 euros in Nordic countries and Great
Britain causes expenses in the range of 0.47 to 0.62 euros.

Article 6, Paragraph 9 of the Law on Tax Procedure and Tax administra-
tion, stipulates that the Tax Administration must make public the amount of debt
of tax debtors at least once a year, for legal entities with a tax debt in the amount
of 20,000,000.00 dinars and above and entrepreneurs with a tax debt in the
amount of 5,000,000.00 dinars and higher. Higher expenditure negatively affects
the budget results, but it’s even more unfavorable that the Tax Administration
fails to collect around 270 billion determined tax liabilities from taxpayers
(1,601 legal entities and 2,423 entrepreneurs), which amounts to 25% of total tax
revenue of Republic of Serbia’s budget (www.poreskauprava.gov.rs).
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Conclusion

It’s indisputable, when it comes to tax collection in Serbia, that the per-
centage of voluntary settlement of tax liabilities is lower than in developed mar-
ket economies, above all due to underdeveloped tax culture and thus tax disci-
pline, which is an additional challenge to create a responsible and professional
tax administration, through planned and intensive training of current and future
tax officials.

The result of potentially collectible tax liabilities is additionally worsen by
unpaid, but in tax procedures of determination and control, determined tax li-
abilities. Therefore, it’s necessary, along with the change of the law, to imple-
ment structural reforms of the Tax Administration and local tax administration.
In addition, the readiness of employees in the tax administration for novelties
and the pace of change must not be left out. Knowing the way that tax admini-
stration works enables construction of human resource institutions and im-
provement of collection functions.

Inefficient tax policy and the work of bodies that implement it have led to
a high tax gap, which represents the difference between potentially collectible
tax liabilities and tax liabilities that are collected. Tax gap in Serbia is estimated
at over 50% of potentially collectible and collected tax revenue, while for exam-
ple, in Nordic countries it ranges from 5% to 7% of potentially collectible tax
revenue.
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