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LEGAL FRAMEWORK OF THE WORLD
HEALTH ORGANIZATION ACTIVITIES DURING
COVID-19 PANDEMIC

Summary: In the recent months, the international community, as well as the universal
health system and society, have been seriously challenged by another new virus. The World
Health Organization (WHO) on March 11, 2020, has declared the novel coronavirus
(COVID-19) outbreak a global pandemic. This fact determined the research aim in the paper,
which refers to better understanding of the rights and obligations of the WHO during the
COVID - 19 pandemic. The subject of the research is referring to the consideration of the
legal framework of the WHO during pandemics, especially during the current pandemic of
the new coronavirus. In order to understand the legal order of the WHO as concisely as pos-
sible, an analysis of the status of the WHO within international health law will be performed
first. Special attention will be devoted to the analysis of the provisions of the International
Health Regulations in order to determine whether the WHO uses all the legal instruments at
its disposal in order to prevent the spread of infections caused by the new coronavirus.
Within the concluding remarks, the authors will identify both the advantages and disadvan-
tages of the legal order of the WHO and will present recommendations in order to improve
the legal framework regarding regulating WHO activities in terms of establishing standards
for the global public health protection.
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Introductory remarks

The globalization process has deep implications on global public health, as
well as on establishment and development of basic tenets of the international health
law'. The World Health Organization (WHO) has an extremely important role in the
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' Due to the fact that there is no consensus in the doctrine regarding the definition of the content and
scope of health law as a separate branch of law, for the purposes of this paper the authors accept the
notion of health law as a set of legal norms , as well as other issues that arise directly or indirectly in
the process of providing health care. (Bélanger, 2011: 121,122.)
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context of establishment of multilateral cooperation to preserve public health in that
process. The global public health in the 21% century in the institutional sense relies
in great measure on scientific research initiated by the WHO and its normative activ-
ity (Rosskam, Kickbusch, 2011: 5). In that sense, there is a justified expectation that
precisely WHO will stop the fragmentation of the international health law in the
time of global crisis caused by the new virus, as well as to divide the authority
among the member countries and undertake rational and efficient coordination of
activities to contain the said crisis.

A new virus has seriously challenged the international community as well as
universal healthcare system and society over the last several months. The WHO
declared the pandemic caused by the new coronavirus (COVID-19) on March 11™,
2020. The said fact determined the research goal of this paper, that relates to form-
ing a clear picture in sense of rights and obligations the WHO has in the COVID-19
pandemic.

The subject of the research is an analysis of the legal framework of the WHO
activities, particularly during the current pandemic of the new coronavirus. In order
to understand the legal order of the WHO as concisely as possible, an analysis of the
status of the WHO within international health law will be performed first. Special
attention will be devoted to the analysis of the provisions of the International Health
Regulations in order to determine whether the WHO uses all the legal instruments at
its disposal in order to prevent the spread of infections caused by the new coronavi-
rus. Within the concluding remarks, the authors will identify both the advantages
and disadvantages of the legal order of the WHO and will present recommendations
in order to improve the legal framework regarding regulating WHO activities in
terms of establishing standards for the global public health protection.

International health law and the WHO

The international health law is characterized by a high degree of fragmenta-
tion and decentralization that implies that numerous health organization covers spe-
cific aspects of global health (Gostin, 2014: 80). In this way, the possibility of creat-
ing contradictory regulations is possible, since different organization in overlapping
areas adopt them.” Therefore, it is necessary that the WHO takes over the role of
coordinating normative activities of the international health law, but not in the sense
of consolidating all the aspects of universal norming of health due to the fact that
full centralization in a said sense is not even possible (Trachtman, 2002). Such role
of the WHO is based on the fact that it is the largest health organization that has a
unique mandate as a specialized agency of the United Nations, confirmed by its
Constitution, to promote rational and efficient development of the international
health law.

2 For example, the establishment of universal standards in the context of making contracts in the field
of access to medicines may imply a link between health and trade, meaning the competence of both the
WHO and the World Trade Organization.
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On the other side, in establishing of said coordination system, we cannot ne-
glect the fact that the WHO has no jurisdiction from the aspect of control and super-
vision of activities of autonomous international bodies and organizations, which
further implies that consistency and compliance between different regimes of inter-
national standards can be only partially achieved. One of the ways the WHO can
establish the coordination system with rational limitations is by the institutionaliza-
tion of international legal cooperation priority identification process in the domain of
public health, that are mature for legal consideration (Taylor, 2002:978).* Also, there
is a possibility for the WHO to be a platform for codification of all the universal
rules that have implications on public health. Said possibility was only used few
times in the WHO practice, while the doctrine recognizes its importance chiefly in
the aspect of creation of universal standards in domain of health law that relates to
containment of infectious diseases (Fidler, 1997:58). Having in mind the jurisdiction
problems due to overlapping authorities of global factors of the international health
law, previously mentioned coordinative activity of the WHO should be in accor-
dance with the basic tenet of the international law that implies that “one overarching
lesson is that the mandate should fit the organization, and vice versa” (Chasek, 2000:
417).

In light of the mentioned, it is clear that the doctrine supports the mandate of
the WHO in the context of establishing universal standards of the international
health law to prevent appearing, spread and containment of the infectious disease
COVID-19 and protection of population from that disease. Scholars generally take
stance that the authority and jurisdiction of the WHO shall envelope normative ac-
tivities in greater measure (Fidler, 1998:1081). Despite the said doctrine, it is neces-
sary to analyze various aspects of legal framework of the WHO activities, so we
could confirm the expectations in codification coordination process of rules relevant
for the current pandemic of the new coronavirus.

Legal framework of WHO activities

The Constitution of the WHO predicts the possibility to adopt both the inter-
national declarative acts and legally binding regulations within the organization. The
article 19 of the Constitution states that adoption of conventions and agreements on
any topic within the authority of the WHO is a special authority of the World Health
Assembly (,,Ciryx6ean et @HPJ“ 6p.93/47). The said authority of the World
Health Assembly shall be looked through the prism of a provision of the Constitu-
tion that proclaim the goal of the WHO as achieving the highest possible level of

3 In 2001, the United Nations General Assembly established a Committee to consider proposals for a
comprehensive and integrated international convention on the protection and promotion of the rights
and dignity of persons with disabilities. Already at the first meeting, the Committee stressed the need to
establish a legal forum in order to establish an adequate framework for the realization of the human
rights of persons with disabilities. In this regard, the WHO could make a significant contribution pri-
marily through the education of state delegations participating in the negotiations on relevant public
health and legal information in the subject area. (Taylor, 2002: 978).
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health of all people, as well as the provision which defines health as a state of ,,com-
plete physical, mental and social well-being, and not only the absence of disease and
powerlessness* (,,Ciyx06enn uct ®HPJ* 6p. 93/47).

The article 21 of the Constitution the possibility of the World Health Assem-
bly to regulate following topics in a legally binding manner: sanitary, quarantine and
other measures of prevention of disease spread from one country to another; diseases
nomenclature, causes of death and public health practices; diagnostic standards for
international use; standards of safety, cleanliness and action of biological, pharma-
ceutical and similar products in the context of movement within the international
trade; advertising and coding of biological, pharmaceutical and similar products in
the international trade.* The common denominator of these areas in which the WHO
can adopt legally binding universal standards is the universal nature of public health,
meaning the impossibility of reducing public health to state borders, as well as the
need to harmonize the actions of states in accordance with scientific global health
principles. WHO member states were already aware that public health, especially
from the aspect of infectious diseases, needs to be viewed from a global perspective.
Not only was there a need for international standards in key areas, but the global
nature of public health also created the need to apply these standards as much as
possible within a coherent international system.

Article 23 of the WHO constitution establishes the authority of the World
Health Assembly to adopt recommendations on topics within the WHO authority,
along with the obligation of member countries to submit annual reports on measures
taken to implement recommendations.

An analysis of listed articles of the WHO constitution mainly articles 19 and
21, unequivocally shows the belief of its founders of the agency that the creation of
the international health law will be an important segment of its work, which in the
late 1940s, when the Constitution was being adopted, represented a significant move
for the international community. Walter Sharp, in an article published in 1947 stated
that he sees the future of the WHO as a permanent international forum and supervi-
sory mechanism which will gradually create rules of the international health law and
control their implementation (Sharp, 1947: 524). The foundation of the WHO during
the beginning of the most revolutionary period in the history of international law,
with guaranteed legislative authority, was a precedent that created great expectations
from the international community. From the current perspective, it seems that the
WHO did not meet the initial ambitious expectations.

The problem with the novel virus occurred when it was clear that the WHO
does not have not only the best or the final solution, but no solution whatsoever,
and therefore it did not justify its existence and its primary function (Bjelajac,
Filipovi¢, 2020a: 389). To prove the mentioned claims, the analysis of legal instru-
ments adopted within the WHO based on previously analyzed articles of the Consti-
tution will be the next topic of consideration in this paper.

* These regulations adopted by the WHO are binding on each member state. The exception relates to
the possibility for a Member State to enter a reservation on the application of certain rules within the
prescribed period.
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Legal instruments of the WHO

As stated previously, the Constitution of the WHO, in a normative sense, pre-
dicts the authority of the World Health Assembly to adopt three types of regulations:
conventions (Art. 19), bylaws (Art. 21), and recommendations (Art. 23). Since 1948
the potential for international legislative activity created by the Constitution of the
WHO remained mostly unused.

Only the Framework Convention on Tobacco Control was adopted so far
based on Article 19 of the WHO Constitution, adopted in 2003 and put into effect
two years later. The signees of the Convention adopted the Protocol to Eliminate
Illicit Trade in Tobacco Products in 2012. Based on Article 21 of the Constitution,
the WHO adopted the Nomenclature Regulations in 1967 and International Health
Regulations in 1969, revised in 2005, while based on Article 23, the WHO adopted
numerous recommendations, including the International Code of Marketing of
Breast-milk Substitutes in 1981 and Global Code of Practice on the International
Recruitment of Health Personnel in 2010.

With this in mind, we can conclude that the WHO very rarely used its norma-
tive authority in the sense of adopting legally binding regulations. Scholars recog-
nize the fact that the WHO activity from its foundation to the present day is largely
influenced by medical experts, who do not recognize the importance of adopting
universal international health law norms in the form of conventions (Aginam, 2014:
562).

Within the modest corps of regulations adopted by the WHO, the International
Health Regulations have the greatest importance in the context of determining the
legal regime of the activities of the WHO during the COVID-19 pandemic, so the
due attention will be given to detailed analysis of provisions of this act.

The International Health Regulations

The International Health Regulations (IHR) is an international legal instru-
ment that binds all WHO member countries.” The goal of the regulations is mani-
fested in a tendency of the international community to act preemptively, and to an-
swer acute public health risks that have the potential to cross borders and become a
danger to the people around the world.® The scope of the IHR has expanded signifi-
cantly since the 2005 amendments. The previous version covered only three infec-
tious diseases (yellow fever, plague and cholera), while the scope of the revised
version is not limited to a specific disease or mode of transmission and covers each
disease or health condition, regardless of origin or source, which poses a risk of
causing significant harm to the population.

3 IHR currently binds 196 countries from around the world.

8 Article 2 of the International Health Regulations: ,,The purpose and scope of these Regulations are to
prevent, protect against, control and provide a public health response to the international spread of
disease in ways that are commensurate with and restricted to public health risks, and which avoid un-
necessary interference with international traffic and trade.” (International health regulations, 2005).
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The IHR provides that each signatory state is required to notify the WHO of
all events within its territorial jurisdiction that may pose a risk to public health of
international importance, as well as of all health measures taken in response to such
events within 24 hours of the assessment of public health information. Upon notifi-
cation, the state is obliged to provide additional information on the public health
event, which should, inter alia, relate to the definition of the case, the conditions
conducive to the spread of the disease, the parameters of laboratory analyzes, health
measures taken and possible support in response to potential risk to public health of
international importance. Signatory states are also required to inform the WHO of
events detected outside their territory that pose a risk in the context of public health
and international spread. The deadline for notifying the WHO in this regard is 24
hours from the reception of evidence of a public health event. The WHO further has
an obligation to verify the submitted allegations and inform the state on whose terri-
tory the public health event took place. After being informed of an event that may
pose a risk to public health of international importance, the WHO offers the signa-
tory state cooperation in assessing the possible global spread of the disease, the po-
tential impact on international traffic, and the adequacy of control measures.

In order for all signatory states to be able to respond in a timely manner to
public health risks, the WHO shall provide them with information on the public
health event in question as soon as possible. The WHO does not make this informa-
tion available to signatory states until some of the conditions set out in Article 11 of
the IHR have been met, among others, that it is an event which, in addition to the
requirements of Article 12 of the IHR, poses a risk to public health of international
importance. (International health regulations, 2005).” After the signatory states re-
ceive information at their disposal, the WHO can inform the public thereof.

Further action based on the information obtained involves deciding by the
WHO Director-General whether the event in question poses a risk to public health of
international importance in accordance with the criteria set out in the provisions of
the IHR.® If the Director-General deems it poses a threat to public health, the Direc-

7 Said conditions based on Article 11 of the IHR imply that:
e the event is determined to constitute a public health emergency of international concern in ac-
cordance with Article 12; or
e information evidencing the international spread of the infection or contamination has been
confirmed by WHO in accordance with established epidemiological principles; or
e there is evidence that control measures against the international spread are unlikely to suc-
ceed because of the nature of the contamination, disease agent, vector or reservoir; or the
State Party lacks sufficient operational capacity to carry out necessary measures to prevent
further spread of disease; or
e the nature and scope of the international movement of travellers, baggage, cargo, containers,
conveyances, goods or postal parcels that may be affected by the infection or contamination
requires the immediate application of international control measures (International health
regulations, 2005).
8 Article 1 of the IHR defines “public health emergency of international concern” as an extraordinary
event which is determined to constitute a public health risk to other States through the international
spread of disease and to potentially require a coordinated international response (International health
regulations, 2005).
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tor-General seeks the opinion of the Emergency Committee on adequate recommen-
dations.’

Once a risk to public health of international importance has been identified,
the Director-General shall issue temporary or permanent recommendations which
may relate to “persons, baggage, cargo, containers, conveyances, goods and/or
postal parcels for specific, ongoing public health risks in order to prevent or reduce
the international spread of disease and avoid unnecessary interference with interna-
tional traffic. (Articles 15 and 16 of the IHR). Temporary recommendations may
include health measures taken both by the State Party in whose territory the event
was registered and by other States Parties and shall expire within three months of
their issuance, with the possibility of extension for an additional period of three
months. Ongoing recommendations regarding adequate health measures can be
amended or discontinued by the WHO as needed.

The IHR includes public health measures that a state can take to prevent the
spread of a disease. In that sense, the IHR contains mandatory limitations of health
measures the State Parties can take. Limitations are established to ensure adequate
health protection with respect to basic human rights and a minimal hindrance to
international traffic. Generally, the State Parties cannot request invasive health
checks, vaccination or other prophylaxis as a condition of admitting travelers to their
territory, nor a State Party can request any health documents, other than those pro-
vided for under these Regulations or in recommendations issued by WHO (Article
35 of the IHR). The IHR also prescribes the measures the State Parties can apply on
ships, aircraft, goods, and containers.

The analysis of the provisions of the IHR shows that the WHO is placed in a
central position of control and supervision over the health situation within each
member state, which allows it to qualify a particular public health event, as well as
to determine appropriate measures in the context of combating it. The amendments
to the IHR in 2005 expanded the mandate and scope of the WHO in terms of inter-
national epidemic risk assessment while affirming the agency as a monitoring
mechanism for disease information from around the world. This is a significant
transformation in relation to the previous tradition of giving priority to control and
management in the context of individual diseases that are evident to pose a threat to
global public health. In this way, the WHO has the authority to consider any poten-
tial international threat and assess the possible declaration of a public health emer-
gency at the international level. It is evident that the revised IHR has established a
global shift in the way the world faces the threats of epidemics (Fidler, Gostin, 2006:
93).

o According to Article 48 of the IHR, The Director-General shall establish an Emergency Committee
that at the request of the Director-General shall provide its views on:
e  whether an event constitutes a public health emergency of international concern;
e the termination of a public health emergency of international concern; and the proposed issu-
ance, modification, extension or termination of temporary recommendations (International
health regulations, 2005).
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The dilemma remains whether recommendations, as legally non-binding acts,
are an adequate response tool in situations when the world faces diseases that pose a
global threat to human life and health and whether prescribing restrictions on health
measures is an appropriate normative response of the WHO in this regard. It is evi-
dent that this is the maximum that the international community at a given moment
could achieve in the field of the international health law.

However, while everything is on the level of informative recommendations,
the world will not have a singular response, nor will it be capable to combat an in-
creasing number of public health challenges brought by the modern society (Bjela-
jac, Filipovi¢ 2020b: 620). The reasons for such activity should be sought primarily
in the context of international relations and the political influence of individual
member states. On the other hand, the question arises as to whether and to what ex-
tent the WHO uses prescribed mechanisms of action in situations that pose a risk to
global public health. This dilemma is currently the subject of numerous academic
and professional discussions due to the declared pandemic of the new coronavirus.

WHO vs. COVID-19

The analysis of the provisions of the IHR indicated the obligation of the states
to react immediately to the declaration of a situation that represents a risk to public
health. Therefore, from the aspect of IHR, it is not the moment of declaring a pan-
demic that is relevant, but the declaration of an international emergency situation
that poses or may pose a risk to public health.

In December 2019, China reported cases of pneumonia of unknown cause to
the WHO, after which it was determined that these were infections caused by the
new corona virus. Based on the said report, on January 30, 2020, the WHO declared
an international state of emergency that poses a risk to public health in accordance
with the provisions of the IHR. Also, the WHO, complementary to the requirements
of the IHR, has established a series of temporary measures in order to spread the
new corona virus. Three months after China reported events that could pose a risk to
public health of international importance, more than 500,000 confirmed cases of the
new corona virus and 33,106 deaths have been registered worldwide (WHO, Novel
coronavirus (2019-nCoV) situation report, 2020: 70). In response to this new public
health situation, the WHO convened the Global Forum for Research and Innovation
on the new coronavirus in February 2020, attended by more than 300 experts from
48 countries, to assess the current level of knowledge of the virus, identify the short-
comings and work together to accelerate and fund priority research. After this event,
the WHO organized more than 60 webinars on the current pandemic, with 13,500
participants from more than 120 countries, including representatives of 460 organi-
zations. (Timeline of WHO’s response to COVID-19, 2020.). Under the auspices of
the WHO, research relevant to the discovery of a vaccine for COVID-19 is being
conducted, while the agency itself is actively working on expanding access to poten-
tial vaccines and helping increase production capacity.
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Stated facts confirm the thesis that the WHO acted entirely in accordance with
the framework that regulates the work of this agency, mainly in accordance with the
rules prescribed by the Constitution and IHR. Criticism of the WHO generally
comes from politicians, while the theorists generally took position that the WHO
absolutely uses its authority per the normative framework (Gostin, Wetter 2020).
However, we cannot dismiss the fact that the WHO would be far more ready to
tackle the newly emerged situation if it had previously used its legislative potential
and adopted relevant international contracts and adequate supervisory mechanism.

On the other hand, it seems that certain structural problems within the agency
itself, as well as its position in relation to the member states, largely determine the
way the WHO reacts to the current pandemic. The operation of the WHO mainly
relies on reports of the Member States in the context of basic data on the epidemiol-
ogical situation within their territorial jurisdiction. Examining the credibility of the
data itself and removing the dilemma of whether they are under the influence of the
efforts of states to protect their economy is not within the competence of the WHO.

Also, it should be borne in mind that the WHO is financed primarily through
donations from member states, which puts it in an extremely difficult position when
it comes to criticizing the actions of individual countries and ultimately poses a
threat to the survival of the agency, and consequently to global health. Thus, the
international community must establish a way of financing the WHO to an extent
commensurate with its global mandate, enabling the WHO to set binding standards
in international health law with an appropriate control mechanism that would imply
absolute autonomy of this agency. In this sense, one of the models could imply that
most of the funding is based on mandatory contributions from states, rather than
voluntary contributions.'” This way of financing would undoubtedly provide more
objective and transparent action of the WHO from the aspect of the position of the
most important universal actor in the preservation of public health.

Concluding remarks

The current pandemic caused by the new coronavirus has pointed out to all
countries of the world the necessity of observing the protection of public health
through the prism of international law. There is an urgent social need to balance the
interests imposed by international trade on the one hand and to preserve human
health on the other. This balance can be achieved only through the formation of
standards of the international health law. Since this is a branch of law characterized
by a high degree of fragmentation, it is necessary to emphasize that the mandate in
the context of establishing universal rules for the protection of global public health
should belong exclusively to the WHO.

An analysis of the provisions of the WHO Constitution established that the
WHO has the authority to adopt legally binding rules and thus standardize numerous

1 It is estimated that the mandatory contribution of the member states makes up only a quarter of the
WHO’s budget (Gostin, Wetter 2020).
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segments of universal protection of human health. On the other hand, based on the
review of WHO practice, the conclusion is that this is an underutilized legislative
potential and that the normative activities of the WHO are mostly neglected.
The consequences of this situation came to the fore at a time when the whole world
is facing a new virus and when it is evident that the legal instruments adopted under
the auspices of the WHO are not an adequate response. The WHO has responded to
the challenges posed by the new coronavirus to humanity in full accordance with
current regulations, meaning the provisions of the IHR. Nevertheless, it seems that
the previously adopted international agreement in the subject area under the auspices
of the WHO would still be a more relevant answer from the aspect of the rules of
international law. We should not ignore the structural problems of the WHO, which
the authors pointed out, primarily in terms of financing the agency, and thus its more
objective action.

In light of the above, the expectations of the international community for the
WHO to respond more comprehensively to the new coronavirus pandemic are not
based on the current legal instruments available to the WHO. Namely, the WHO acts
absolutely complementary to the requirements of the IHR, as a relevant act at this
time. The problem is the fact that under its legal framework, the World Health Or-
ganization has not fully used its legislative powers, and in this sense, it is not able to
more adequately approach the global public health situation. Adoption of universal
standards of treatment in the field of infectious diseases under the auspices of the
WHO in the form of an international agreement with a clear mechanism for monitor-
ing the implementation of these rules, as well as restructuring the funding system,
are basic lessons that the international community should learn from the current
pandemic. International health law should strive to preserve global public health.
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ITPABHHU OKBUP AEJIOBAIbA CBETCKE 3IPABCTBEHE
OPI'AHU3AIIUJE Y BPEME IAHAEMUWJE COVID-19

Casxrcemax: Tlocnemmux Mecenu MehyHaponHy 3ajefHHIly, KaO W YHHBEpP3AIHH
3[PAaBCTBEHH CHUCTEM M JPYLITBO, 030MJBHO je M3a3Bao jour jexaaH HoBu Bupyc. C30 je 11.
mapta 2020. roaMHe nporiacuia MnaHIeMHjy U3a3BaHy HOBUM KopoHa BupycoMm (COVID-
19). HaBenena unmeHUIa onpeleinia je LWb UCTPaKHBaba y pajay KOju Ce OJHOCH Ha
(opMupame jacHe IpeIcTaBe y Norjieny npasa 1 obasesa koje uma C30 y BpeMe nanaemuje
COVID-19. Ilpeamer ucTpaxkuBama pajia IpeAcTaBba pa3MaTpame MPaBHOI OKBUPA JEIO-
Bama C30 y BpeMe maHieMHja, HAPOUUTO Y BpPEME aKTyeJIHE ITaH/AeMHje HOBOI KOpOHa BH-
pyca. Kako 6m ce mto koHIIM3HHje carienao npaBHU nopenak C30, Hajupe he Outn u3Bp-
meHa a"anmsa monoxkaja C30 y mehyHapomgHOM 31paBcTBeHOM TipaBy. [loceOHa makma Ouhe
nmoceehena ananms3u oapenadba MelyHapoaHOT 3ApaBCTBEHOT MpaBHIIHUKA Kako OW ce ycTa-
HoBmiIO fa yiu C30 KOpHCTH CBE MpaBHE MHCTPYMEHTE KOj€ MMa Ha pacloyiaramy y HUJbY
cy30Hjama mupema MHPEKIja H3a3BaHNX HOBHM KOPOHA BHPYCOM. Y OKBUPY 3aKJbyYHHX
pa3marpama, ayTopu he MIEeHTU(PHUKOBATH KaKO MPEAHOCTH, TaKO M HEJOCTaTKe IMPaBHOT
nmopeTka aenoBama C30 u um3noxuhe mpenopyke y Huiby yHampeljema NpaBHOT OKBUpA
ypehema mbeHNX akTUBHOCTH Ca aclieKTa yCTaHOBJbaBamha CTaHAap/a OdyBarba IIIo0alHOT
JaBHOT 37]paBJba.
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