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HAYEJIO OITOPTYHUTETA KPUBUYHOI I'OILEIHA —
ITPABHO TEOPUJCKHU ACIIEKT

Caxerak: Omniire APyIITBEHE, TOJUTUYKE U €KOHOMCKE MPOMEHE Y CaBpe-
MEHOM CBeTy HacTaye KpajeM 19 u mouetkoMm 20 Beka CHaXKHO Cy YTHIIaJe U Ha OI-
cexxHe pedopMcke Tmporece KpUBHYHOT M KPUBYHOIIPOIIECHOT 3aKOHOMABcTBa P.
Cpbuje, xoje ce Ha IUIaHy Cy30Hjama KpUMUHAIMTETA Y TPAKCH ToKa3aio Heeduka-
CHO, MHEPTHO M HENEJIOTBOPHO. AHalIM3a MpaKce je Mmokaszana Ja je IoTpeOHO U3Bp-
IMIUTH CTPYKTYypaJlHE MPOMEHE IPETXOAHOI KPHBHYHOT IMOCTYIKa Mpe CBera Kpo3
U3MEHEHY YJIOTY jaBHOT TYXKHMOILIA M YCBajamke 110jeJHOCTAB/bEHUX (OPMU EHETOBOT
MOCTYTakha y KpUBHYHHUM CTBapHMa.

Edukacna 6opba mpoTHB KPUMHUHAIUTETA KOJU j& MOKA3UBA0 CTATHH TPEH]
pacTa, Hy)XKHO je 3axTeBaja Op3, aJZeKBaTaH M CaBPEMEHH KPHBHYHHU IOCTYNAaK U
cyheme y pasymHOM poky. To je OMO mMHTEpec Kako APYINTBA Kao MEITWHE TaKo U
OKPHUBJBCHOT. Y TakBUM YCJIIOBHMAa, HAUEJIO OMOPTYHUTETa KPUBUYHOT TOMBEHA MOC-
TaJIo je BakaH MHCTPYMEHT KOjuUM ce 00e30el)yje epukacaH KpUBUUHU MOCTYTMAK KO
JeTHOCTaBHUjUX, JAKIINX KPUBHUYHUX neia. Ratio legis u KpuMHUHAIIHO TOIUTHYKO
omnpaBlamke yBOhema OBOT Hayella y KpUBUYHO 3aKOHOAaBcTBO P. CpOuje, ornenao
ce Mpe cBera Kpo3 pacrepehema KpUBHYHHX CyIOBa, CMameme Opoja KPUBHUHUX
mpeaMeTa U palloHaIn3aIujy KpuBu4HOT nipaBocyha. Ha oBaj maunn P. CpOwuja je
cllenuiia CaBpeMeHa pellierha M TPEHIOBE CBPOICKMX KOMITAPaTHBHHUX 3aKOHOIAB-
cTaBa cTBapajyhu ycioBe 3a jejaH eJacTHYaH KPUBHUYHONPOLECHU MPHUCTYIT y Tpe-
TUpamky W3BpIIMIALA JAKIIUX KPUBUYHUX Jefla. AKLUEHAT je OMo Ha eduKacHOM,
JeTI0TBOPHOM, yripomrheHoM U feopMaIn30BaHOM KPUBHYHOM HOCTYTIKY .

KibyuHe peum: ONOPTYHHTET, JICTAIUTET, KPUBHYHHU IOCTYNAK, KPUBHYHO
TOBEHE, IIPaBHA Hauena

YBoaHa pazmaTpama

Pedopmcke uHTEpBEHIMjE Y KPUBHYHOIPOILIECHOM 3aKoHOaBcTBY P. CpbOumje
uMajie cy 3a mpumapaH b epUKacaH U AeJIOTBOPaH KPUBHYHH MOCTYIAK U YCIIOC-
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TaBJbAE MOjeTHOCTABHEHUX, MPAKTUYHO €(PEKTHBHUX (OPMH MOCTYMama KOjUMa
ce 00e30elyje amexkBaTHa IPYIITBEHA peakildja Ha KPUMHHAIUTET. JemaH O WHC-
TpyMeHaTa KOjUM ce MOCTIKE OBaj LIMJb jeCTe HaueJI0 OMOPTYHUTETa Koje je To3Ha-
TO Y CKOPO CBHM CaBPEMEHHM KPUBHUYHHM 3aKOHOJIABCTBUMA €BPOICKOT KOHTHHEH-
TAJHOT MPaBa.

OmNOpTYHUTET j& TPATUITHOHAIHA TPHHIAT (DPaHITyCKOT KPHUBHIHOIIPOIIEC-
HOT IIpaBa KOjUM jaBHU TY>KUJAIl TIOTIYHO CJI000IHO OJyTyuyje aa Jiu he KOpUCTH-
TH CBOj€ 3aKOHCKO MPaBO M IY>KHOCT TOBCHa YUYHMHWIIALA KPUBUYHUX JIeJie WIN He,
pykoBojehy ce UCKIbYYHBO HUBOOM YIPOXKEHOCTHU Ap)KaBHOT HTepeca. OH IIeHH He
CaMo 3aKOHHTOCT HETO U ONMOPTYHUTET romema (Bacuspesnh 1981, 122). 360r Tora
ce y jeIHOM ey TeopHje (paHIyCKOT MPOLECHOT 3aKOHOAABCTBA CMaTpa Jia je
TIPUHIIMIT OIOPTYHUTETA 00JbU U ¢PEKTHUJH Y OJHOCY Ha HAYeJIO JISTAUTETA jep ce
THMe n30eraBa TOWBCHE KPUBHUHUX JIea KOja HECYMEGHUBO TIPEICTaBIhajy HE3HATHY
JPYIITBEHY OIMACHOCT.

IMoncehama pagu, y gpanHilyckoM MaTepHjalHOM KPHUBHYHOM TIPaBy YCBOjCH
je KoHUenT (opMaTHOTH MOjMa KPUBUYHOT, Jiefia KOjU Y ceOM HE Cafp KW EIEeMEHT
JPYLITBEHE ONMACHOCTH. To0 3Ha4M 1a He OM MMaJjo CMHCIIAa WHUIUPATH KPUBUYHO
TOBCHE MAKO Cy OCTBapeHa cBa O0eleKja KPUBHYHOT JeNla - MPOTHBIPABHOCT,
onpeheHoCT y 3aKOHY, KpUBHUIA — jep TO HE 3aXTeBa jaBHU MHTepec. TauHuje, KpH-
BUYHO TOHCHE HCKJbydyje HE3HAaTHa JPYIITBEHA OMACHOCT, OJICYCTBO IITETHHX
HOCIIeINIa ¥ HU3aK HUBO KPHBUIE yYnHHONA. Ja je y OBaKBUM CHTyalHjama IpH-
MEHa KPUBUYHUX CaHKIMja HENOTpeOHa, TOBOPU M NMPUHLUI PHUMCKOT KPUBHYHOT
mpaBa ,,minima non curat praetor” mpeMa KojeMm ,,CyJauja He OpHHE O MaJiM CTBapH-
Ma”. EBHIIEHTHO je &1a je joIl Taja KPUBHYHOIIpaBHA peakiMja Ha W3BPIICHO KpH-
BUYHO JIeJI0 OMJIa HCKIbY4eHa IPUHIUIIOM ONMOPTYHHUTETA.

Wmnak, peanqHn momaiaj TUCKPEIIMOHOT Tolkema omeher je u oapelhen mojmom
Y LIMPUHOM KOHLENTa KPUBUYHOT Jejia, HAYMHOM HETOBE PETJIEMEHTAIMje U HHXE-
PEHTHHX OCHOBA KOjU Ta UCKJbYUY]y, TaUHHje (POPMAIHU I10jaM KPUBUYHOT Jeja
MPOIIUPYje M0JbE BaKEeHa Hauella OMOPTYHUTETA a MaTepHjaliHH I0jaM ra CyKaBa
(Byphuh 2010, 4).

Haxo je KpUBHYHU TOCTYNaK 3aCHOBAaH MCKJbYYHMBO Ha MPHUHIUITY ONPTYHH-
TeTa y MPAKCH JIOTUYKU PEaTHO MOryh, UIaKk eray IMpOLECHONPABHOj IPaKCH Y
HOTITYHOCTH HE ONpaBJaBajy KPUMHWHAIHO IOJUTHYKK pa3no3u. [IpBo, ocmopasajy
ra ¥ JIEMaHTyjy MOPaJIHO €TUYKH Pa3JIO3H MPaBUYHOCTH M YCTABHE jeTHAKOCTU THME
LITO HE MOT'Y MOCTOjaTH rpajaHu Koju Cy 300T U3BPLICHOT KPUBUYHOT JeJia TTOABPT-
HYTH KPUBHYHOM 3aKOHUKY M rpal)aHu Koju Cy M3y3eTH O] HeroBe mpumeHe. Ta-
Kohe, OMOPTYHUTET c JIpyre cTpaHe MOXe OUTH T'eHEpaTOp CAMOBOJbE M CTBapama
HejeqHakux Mepuna (bByphuh 2010, 123) y KpUBHYHOM MOCTYNKY IUTO CE€ OA-
peheHrM 3aKOHCKMM MEXaHHW3MHMa MOXKE HEyTPaJIHMCaTH, HIpP. HHCTUTYTOM OIITe-
heHor kao cyrncuanjapHOT TYKHOIIA.

be3 o03mpa Ha ompaBaaHe KPUTHYKE OIEHE, JAaHAC jé CaBPEeMEHH KPHBUYHHU
MOCTyMaK MPakTHYHO HeMoryh 6e3 Hauena onopTyHuTeTa. thume ce T3B. OararenHu
KPUMUHAIUTET aricTpaxyje U3 CTpore, peloBHE KpUBHYHE Mporenype. Mako merosa
IpuUMeHa UMa HHU3 NIPEAHOCTH Y Mpakch (Op3 u edpukacaH KPUBUIHH MOCTYIIAK, pac-
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tepehyje ce mpaBocylhe, pazno3u crenujaaHe U TeHepallHe MMPeBeHInje, n3derapa ce
CTHTMAaTH3allfja YYMHNOLA, HAKHA/IA IITeTe OMITeheHOM | JIp.), HIaK OMOPTYHUTET
He O Tpebajo CyBHILE €KCTEH3MBHO TyMauHTH. [IpeBulle mHMpoOKa AUCKPELMOHA
opiamhema jaBHOT TYXKHOLIA MOTY Y CYACKO] Ipakcy OMTH IUIOHO TJIO 33 €BEHTY-
amHO m30eraBame MPUMEHA MpaBa. KOHTPOIHN MeXaHW3aM U OTPAaHHYEHE HHETrOBE
IpUMEHE Yy CBaKoM ciIydajy Tpeba na Oyzae Hadeno JeraaureTa KpUBUYHOT FOHbeHha
Y OIIITA CBPXa CBUX KPUBHYHHX CAHKIIH]A.

l'[paB}m OCHOB HaveJ1a ONIOPTYHUTETA

[IpaBHU OCHOB MOAEPHNU30BaHUX (POPMHU CaBPEMEHOT KPUBHUYHOT ITOCTYTIKA CY
Opojue mpemopyke CaBera EBpore koje matupajy ¢ kpaja 80-ux roauHa MpOIILIOT
Beka. OHe Hemajy o0aBe3yjyhu Beh HCKIbYYMBO CaBETONABHH KapakTep. 3Hayaj mpe-
MOpYyKa y MPaKkCH jeé HECYyMIbMB M €BUACHTAaH LITO Ce NMOCEOHO BUAM U3 WwiaHa 15
ct.2 Craryrta CaBeta EBporne koju mpommcyje aa ce of np’kaBa WiIaHWIA MOTY Tpa-
JKUTH PEIOBHH M3BEIITAJH O MUMILUIEMEHTAIMjU TPETOpyKa y HAIMOHAIHO 3aKOHO-
JABCTBO U HUXOBO] MPUMEHHU Y CY/ACKO] Mpakch. 3aKOHOIAaBHO MPaBHO Cy MOCeOHO
Baxke Iperopyka 6p.18' u3 1987. romune u Ipenopyka 6poj 197 u3 2000. roauue
KOje yKa3yjy Ha MmoTpeOy M 3Hayaj 1M0jeHOCTaBbHBamba (OPMH KPUBHUHOT ITOCTYII-
Ka Kao M Ha (PYyHKIH]y U YJIIOTY jJaBHOT TY>KHOLIA.

Ocnona unrennuja [Ipenopyke 6poj 18 je mro nHTEeH3UBHUjE ynpomrhuBame
nocrojehux (GopMu KpUBHYHOT MOCTYIKA MpPe CBera Kpo3 UMIUIEMEHTALU]y Hadena
OIIOPTYHUTETAa WJIH T3B. ,,JUCKPEIIMOHOT TPOTOHA” Y HAlMOHAJTHA KPUBHYHA 3aKO-
HoJaBcTBa JapkaBa wiaHuna Casera Eppore. [Ipenopyka je mpemioxuna mnpemys3u-
Mame U JAPYIHX KOHKPETHHX Mepa Kao IITO Cy BaHCYJACKa MOpaBHama MU CIopa-
3YMH jaBHOT TY>KHOIIAa U OKPHBJBEHOT, YBOheHe CKpaheHOT KpUBUYIHOT MTOCTYITKA 32
JIaKIIa KpUBUYHA JIea Kao U IeKpUMUHANN3ANN]y oape)eHIX KPUBHYHKX Jelia Ma-
Jor 3Haudaja, caoOpahajHUX, TAPMHCKUX M MOPECKHUX KOja Cy YeCTO MpeAMET MpaBo-
cyane mpakce. CBe OBO je MOCEOHO BaKHO 32 HAIMOHAJIHA 3aKOHOAABCTBA OHHX
Jp>kaBa Koje jOoII yBEK IpaBe pa3yiuKy Hu3Mel)y KpuBHYHHX Jeia U IpeKpIiaja.

Jla 6u ce npemnopyke CaBera EBpone mpuMeHMe y CyICcKoj IpaKcH, a moced-
HO Hayello JUCKPEIMOHOT KPUBUYHOT TOBbEHha, OUIIO je MOTpeOHO J1a MOCTOjH KOH-
KpeTaH U OMpaBJaH pasJior 3a To, Kao IITO je Ha MPUMEp HHU3aK HHBO YIPOKEHOCTH
jaBHOT MHTEpeca Kao M PEJICBAHTHH JOKa3W O KPUBHUIM YYUHHOIA KPUBUIHOT JIeia
ca KOjUM pacroyiayke HaJjaekHu jaBHU Tyxkuian. C tum, y Be3u Ilpemopyka 18 je
JlaJia HeKOJIMKO CMEPHHUIIA KOjUMa Ce OpraHu KPUBUYHOT TOHCHa MOPAjy PYyKOBO-
JUTH TIPUIMKOM OJJTyYHBaEa O MPEIy3uMarby WIH OyCTajalmy 07 KPUBHYHOT TO-
memba. [IpBo, Mopa ce BOIUTH padyHa O YCTaBHAM HadelIMMa U UCTOPHjCKO] TIPABHO]
TPaIUIUjU HAIIMOHATHOT 3aKOHOJIABCTBA jeJIHE JIpKaBe Kao W O wiaHny 5 u 6 Es-

! Recommendation No.R (87) concering the simplification of criminal justice (adopted by the
Committee of Ministers on 17 September 1987.) www.echr.coe.int

2 Recommendation Rec (2000) 19 on the role of public prosecution in the criminal justice system
(adopted by the Committee of Ministers of the Council of Europe on 6 October 2000.),
www.echr.coe.int
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pOTICKe KOHBEHIMje O 3aIUTHUTH JbYJACKHX MPaBa M OCHOBHHX ciobona.’ Oa Kou-
BEHIMja rapaHTyje TMpaBO Ha CI000y, CUTYPHOCT, MPaBUUYHO Cyheme, jeIHAKOCT
rpaljaHa mpes 3aKOHOM, HAuesi0 WHIHBUIyaTH3alije KPUBUIHUX CAHKIIHja @ UCTOB-
peMeHo 00aBe3yje opraHe KpUBHYHOT TOBEHHbA [a Ce MPHIMKOM OJUTyYHBaba O TPH-
MEHH OIMOPTYHUTETa PYKOBOJE MPHPOIOM, TSKHHOM U MOCIEIUIIaMa KPUBHIHOT
Jieia, OKOJTHOCTUMA MO KOjHMa je KPHBUYHO 0 M3BPIICHO, IOJ0XKAjeM KPTBE
KPUBUYHOT JIefia, FheHUM JINYHUM MPHIHKaMa Kao U MocleanIiamMa Koje o1 qoHeceHa
npecy/ia €BEHTYaJIHO MOTJIa HM3a3BaTH KOJ YYUHUOIA KPUBUYHOT JIeIa.

IMopexn npeanoxeHux Mepa u cMepHuiia, [Ipenopyka 18 mocebHO MHCHCTHpa
W Ha MpaBUMa XPTaBa U3BPLUICHOT KPUBUYHOT JIeNla KOja Cy MPEU3HO peryucaHa
JlupextusoM EBpornckor mapnamenta, 6poj 29/2012.* Osum nokymenToM cy aedu-
HHCAaHW MUHUMAJHU CTaHAApIH M 3alITUTHE Mepe JKpTaBa KPUBHYHOT Jeja U U3BP-
IeHa je I/UX0Ba CHCTeMaTH3aIyja y TpH TpyIe — IpaBa Ha HHGOpMAIIHje U TOIPIII-
Ky, TlpaBa Ha ydJemhe )kpTaBa y KpHBUYHOM IIOCTYIIKY M IIpaBa Ha 3aIITHTY.

[Ipenopyka 18 je moceOHO 3HAYajHA 3a JIP)KaBE YUjU CE KPUBUYHH MOCTYIAK
WCKJbYYMBO 3aCHMBA Ha Haueny JyieranuTera. Ol BbUX Ce TPaXH Ja HAIMOHATHHM
KPUBHYHUM 3aKOHOJABCTBOM IIPOIIHIITY YCIIOBE KOJH C€ MOpPajy UCIYHHTH 1a Ou ce
3a KpUBUYHA JieJia KOJ KOjUX jaBHH HMHTEPEC HHje MPETEKHHjEe YTPOKEH, MOIJIO
MOKPEHYTH KPUBUYHO TOmeHke. Ha mpumep, [lpenopyka nHcUCTHpa Ja je 3a KpH-
BHUYHO FOCHHC YUMHHIIIAIA OBUX KPUBHYHHUX JieNia MOTPEOHO J]a MOCTOjH CarjacHOCT
WM 3aXTEB JKPTBE 3a KPUBHYHO TOWBEHE Kao W Ja moctynajyhe cymmje nMajy oB-
namheme a TUCKPEIIMOHO MOTY OOYCTaBUTH WM MPEKUHYTH KPUBHUYHU TOCTYIAK
MOJ] UCTUM OHHMM YCIIOBHMa U OKOJHOCTHMA IMOJ KOJUM TO MOXKE Jla YUYHUHU W jaBHU
TY>KUIIAI] K0 HEMOCPEHA OpraH KPUBHYHOT MPOTOHA.

Ca Ilpenopykom 18 komriemeHTapHO je ToBe3aHa W IIpermopyka 19/2000
Casera EBporie koja perynuiie npaBHH TOJN0XKaj, QYHKIW]Y B oBiamhema jaBHOT
TY’KHOLIAa Y KpUBUYHOM MOCTYTIKY. [Ipenopyka je nana opnamhemne jaBHOM TYKHOLY
Jla TUCKPELMOHO OJUTydyje O ajJTepHaTHBaMa KPUBUYHOT TOBCHA, Tj. 1a PyKOBOJE-
hu ce pa3no3uma OMOPTYHHUTETA U IEIUCXOAHOCTH, O]l HbEra OJyCTaHe I Ja yc-
JIOBHO TIPOJIOHTHPA HETOB MTOYETAK.

OxHoc Havyes1a OMOPTYHUTETA, JerajJuTeTa u Jejia Major 3Hayaja

OnHoc n3Mely oBa J1Ba Hauelsa je BeOMa BaKaH jep ce HhHMa pellaBajy muTa-
Ba 00aBE3HOCTH KPUBUYHOT TOMEHA 332 KPUBHYHA JIeJIa KOja Ce TOHE M0 CIIYKOCHO]
Iy>)KHOCTH. W KOJI jeTHOT ¥ KOJI APYTOT Hayella KJby4Ha je MO3HUIlFja jaBHOT TYKHOIa
Koju ce Kpehe y okBHpHMa Hauena opHUIMjETHOCTH. Y T0CaAallibeM Nepruoay yria-
BHOM C€ BHIIIC TOBOPHJIO O U3PAXKEHO] MOJBOJEHOCTH U CYMPOTCTABIBEHOCTH OBUX
Hauela TJie je Hauelo JICTAIUTeTa UMaJlo TTO3UTHUBAH a Hauello OMOPTYHHUTETa Hera-

3 3akon o parudukarujin EBporcKke KOHBEHIHjE 3a 3aIITHTY JbYACKHX IIpaBa ¥ OCHOBHHX CIO0OIA ca
JIOAAaTHUM TpoTokonnMa, ,,Ciyxbenn smucr CHI' - Mehynapoxau yrosopu”, 6poj 9/2003, 5/2005,
7/2005 — ucnpaeka u ,,Ciyx6enu riaacauk PC — Mehynapoxnu yrosopu”, 6p. 12/2010

4 Directive 2012/29/EU of the European Parliament and of the Council of 25 october 2012.establishing
minimum standards on the rights, suport and protection of victims of crime www.eur-leh.europa.eu
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tuBaH npem3Hak (Lurnep 1995, 560). BpemeHOM BUXOB y3ajaMHU OJHOC CBE BHIIE
j€ TIOCTa0 KOMIUIEMEHTAapaH a CBE Mambe CYIPOTCTaBIbEH.

Haueno meranmrera (3aKOHHTOCTH) TMOApPa3yMeBa IYKHOCT jaBHOT TY)KHOIIA
Jla YBEK ITOKPEHE U BOJU KPUBUYHHU IMOCTYIAK Kaja pacroyiaxe 0ap OCHOBOM CYMEbE
Jla je U3BPIICHO KPUBUYHO JICNO KOje Ce TOHHU TO CIYKOCHO] MYXKHOCTH. JemHy on
HaJITOTIYHUjUX MedWHUIIHja Hadesa eranurera nao je B.bajep mpema kojoj je ,,jaB-
HU TYXWUJaIl Ty>kaH Jla BPIIM KPUBUYHH MPOTOH (JIa MOKpeHe KPUBUYHHU IOCTYTIAK,
BpIIX (PYHKIIHM]Yy MPOTOHA Y TOKY KPHUBHYHOT MOCTYIIKA), KaJ TOJl TIOCTOjH BEPOBAT-
HOCT J1a Cy HCIyHEHH 3aKOHCKH YCIIOBHU 3a MPUMEHY HEKe KPUBUYHE CAHKIMje Ha
onpeleHor YYHMHHOLIA KPHBUYHOT Jieia KOje ce TOHHM IO cIy»OeHOj Ty»KHOCTH, a Iia
MIPH TOM HE TIOCTOj€ 3aKOHCKE 3ampeke 3a kpuBuyau nporon” (Bayer 1982, 159).

Hacynpor neranurery, OomopTyHHUTET Jlaje MPaBo, OAHOCHO oBiamheme jaB-
HOM TY>KHOILy JIa M3 Pa3Jiora HeJHCXO0IHOCTH He OKPEeHE U He BOJIM KPUBHYHU ITOC-
TyIIaK ¥ aKO Cy 3a TO UCITyEEeHH CTBAPHHU U NPABHH Pa3lIo3n, OZHOCHO M aKO pacrio-
naxxe oAroeapajyhum jgokazuma. TOM NMPUIMKOM jaBHHU TY)KWIALl C€ Y TUCKPEIHO-
HOM OJITyYHBamy PYKOBOJH jaBHUM OIIIITE JAPYIITBEHNM HHTEPECOM.

Ha ocHoBy HaBejieHOTr u3/Bajajy ce Tpu OUTHA 3ajeTHUYKA CICMEHTA Hauena
JIETaJNTeTa U ONMOPTYHUTETA, TO Cy 00aBe3a KPUBHUYHOT TOHEHa, HOCHIIAN 00aBe3a
KPUBHYHOT FOBCHA M YCIIOBH HacTymama romema (Lurmep 1995, 562).

Cunrern3yjyhn caapknHy cBa TpW 3ajeJHHYKA €JIEMEHTa KOjH TIOBE3Yjy
Hauelo OMOPTYHHUTETA U JIETAIUTETa MOXXEMO KOHCTAaTOBATH Jla CE U Y jEHOM U Y
JPYTOM CITy4ajy pamd O HU3Y MOKPETAYKHUX aKTHBHOCTH, UCTPAXKHUX U ONTYIKHHX,
HaJUICKHOT JP’KaBHOT OpraHa, OJHOCHO jaBHOT TY)KHOIIA KOje ce IMpeay3uMajy ca
[IJBEM J]a Ce YUMHWIIAL] KpUBUYHOT JIeNia OTKPHje U NPUBEE MPABIN Y3 MPETXOTHO
UCIIyHCHE CTBAPHUX W MPAaBHUX Pasjiora KOju ce OJHOCE Ha MOCTajame JoKa3a O
onpeheHOM CTeTIeHy CyMIbe JIa TTOCTOjH KPUBHUIHO JIETI0 KOje C€ TOHM IO CIIYKOCHO]
Iy’)KHOCTH HJIM Jia HE TIOCTOje CMETH-E 38 KPUBUYHO T'OBCHE ( 3aCTapeliocT, aMHeC-
THja, MOMHUJIOBamke U Ap.). [Ipu ToMe je moceOHO BakHO 00e30eAUTH A2 TOKOM KpH-
BHUYHOT TIOCTYITKA HE CAMO HUKO HEBHH He Oyje ocyljeH Beh u 1a ce KpUBUYHH MOC-
TyIaK yoITe He TTOKPeHe MMPOTHB HEBWHOT JUIA. TauHuje, MOTpeOHO je OHEMOTy-
huth mokperame NOCTYIKA KaJla TO U3TJIea HEOCHOBAHO M HE CBPCHUCXOJIHO.

VY norneny ,,JeMapKallMOHOT eleMeHTa” — pe3yiTaT o0aBe3e KPUBHUYHOT TO-
BeHha KOjH MOXKE OWUTH MO3WTHBAH M HEraTHBaH — y JeNy MpaBHE TEOpHje MOCToje
pa3IMYUTH CTaBOBU. TadHUje, MOCTaBJba CE IMHTAE JIa JH JeHO W JIPYro Hayelo
YCTaHOBJbABajy y 00aBe3y jaBHOI TYXKHOI[A Ha KPUBHYHO TOICHC WM CE KOJ
Hayvena JIeraluTeTa paayd 0 00aBe3u a KOJ Hayelsla ONMOPTYHHTETa O MPaBy Ha KPH-
BUYHO romeme. CMarpa ce U npeosialyje cTaB a Ha4Yesno JerauTeTa U OMOPTyHH-
TeTa 00BE3yjy jaBHOT TY)KHOIIa Ha KPUBHYHO TOWKEHE C TOM PA3IMKOM IITO y TIPBOM
ClTydajy KOJ Jerajiurera Ta 00aBe3a ayTOMaTCKU U3BUPE U3 3aKOHA a KOJI OTIOPTYHHU-
TETa TeK TMOCJIC CBECTPAHE OICHE IEIMCXOTHOCTH 3aCHOBAHE HA OJIMEpPaBaby jaBHOT
uHTepeca. Jlakie, CYNITUHCKH KPHUTEPUjYM pa3iMKOBama je JMCKPEIMOHA OICHA
WM ¢no0o/ia oJUTy4rBamke nu3Mel)y BUIIE aTepHATHBA KOja HHUjE arlCOIyTHA U PO-
W3BOJbHA Beh HANMpOTWB, OrpaHWYEHA HU30M NPAaBHUX Al yriIaBHOM BaHIIPABHUX
KOHTPOJIHUX MeXaHu3aMa. ApOUTPEpPHO W CaMOBOJHPHO JHUCKPEIMOHO TOCTYHAme
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JaBHOT TY’>KHOIIa KOje je Y CYICKOM MpOIlecy CacBHM peaitHo Moryhe, orpannunhe
WIM y TOTHYHOCTH WCKJBYYUTH jaBHU MHTEpPEC KOjU MMa CHAXHY U HE W30CTaBHY
YIJIOTY PYyKOBOJHO-KOPEKTHBHOT (pakTopa. Y TOME ce Hajla3d paTho JIETUC Hadena
OINOPTYHUTETAa KOj€ CYIITHHCKM HE Yrpo’kaBa YCTaBHO Hayeno (hOpPMaiHO TpaBHE
JeIHAKOCTHU TIPeJ 3aKOHOM M IPaBHY CHT'YPHOCT TpaljaHa, OHOCHO BIJIQJIaBHHY IIpa-
Ba.

Wnak, yclBOHO ce MOX€ MOCTaBHTH THTAIbE JIa JIM HAYeN0 OMOPTYHHTETA
yTpokaBa MM HETHpa MPaBUYHOCT KA0 MOPATHO-ETHUYKY BPEJHOCHY KaTEropHjy ca
KOjOM je HaBOJHO HE CHOjHBO. TakaB IOJIa3HHU CTaB YECTO CE U3BOJM M HA OCHOBY
JEIHOCTpaHUX pa3MaTrpama KopeJainyje oBa JiBa Hadena. PykoBoauhu ce HCKIbYYHBO
OBHM BPEIHOCHHM KPUTEPHjYMOM, CMaTpa ce J1a je Hayeso JeraluTeTa NpuMepeHH-
je, MepoiaBHHj€ U JISTUTMHH]E jep ce OMOPTYHUTETOM, TO jeCT HEM3HOUICHEM IpPaB-
HE CTBapH Tiep Cya, ¢uiarpaHTHO y3yprupa (DyHKIHja jaBHOT TY>KHOIIA OIHOCHO
WHCTUTYHMOHAIN3Yje HempaBja, MTO CYNITHHCKM HHUje TayHo. Ha oBaj HauuH ce
aKTyenu3yje muTame adupmaiydje Hadela ONOTYHHTETa Kao W KOJHU3uja pedopMm-
CKHX TIpoIleca W MMIUIEMEHTAIMje CaBPEeMEHNX TEHMICIMja y HayKy HalMOHAJIHOT
KPUBHYHOT TPOLIECHOT MPaBa M OCTBAPHBaba KBAJMTATHBHE H KBAHTUTATUBHE ede-
KACHOCTH KPUBUYHOT mocTynka. O BaKHOCTH epuKacHe KpUBUYHE MPOLEAYpPE CBO-
jeBpemeHo je roBopuo u hesape bekapwja, WTanujaHCKM NMpPaBHHUK W TOJUTHYAD,
3aCTYITHHK €THKE yTWJIaTeph3Ma, KOjU cMaTpa Jia je ,TpaBelHa W KOPHCHA camo
XHUTHA Ka3Ha KOja CTUTHE YYHOHHOIA KPUBUYHOT nena. [la Ou ce cBe TO MOCTHUTIIO
noTpeOHa je caBpeMeHa HOpMaTHBHA KPHBUYHA MPOLIECHA OCHOBA Y YMjeM KOHIICTITY
ce HaJla3M Ha4yeJo OMOPTYHHUTETA.

Hako je y KpHBHYHO MPOIIECHOM 3aKOHOMaBCTBY P. Cpbuje Hademo Jieranure-
Ta OCHOBHH IPHHIUIT KPUBUYHOT TOMCHA, TO HE 3HAYM J]a OBa J[BA Hauesa HE MOTY
MapaJie]IH0 er3UCUTPAaTH y UCTOM CHCTEMY jaBHE KPHUBHUYHE TyxOe jep je To on
MIPUHLIMITHjETHOT U npaBuU4HOT 3Havaja (Byphuh 2010, 10). HampoTtus, 6e3 063upa
Ha yOUYCHE pa3jMKe U CIMYHOCTH U3Mel)y BHUX, KOje Cy YIIIaBHOM MPOIECHO MPABHOT
KapakTepa, CBE je BHILEC NPUMETHO NpHONmxkaBame n3Mely oBa aBa Hauena Kako Ha
3aKOHOJABHO-IIPAaBHOM ILJIaHY TaKO MU Y CYACKOj IPaKCH.

EBuznenTtHo je na je Hayeno OMOPTYHUTETA CaJllpKajHUje jep HaIUIeKHH jaBHU
Ty>KWJIAIl UCIIMTYj€ HE CaMO 3aKOHUTOCT MOKpPEeTamka KPUBHUYHOT IIOCTYINKA KA0 ILITO
j€ ciay4aj KoJ Hayesia JieraiuTeTa, Beh UCIHTYje U OlickhYje CTBAPHE U MPaBHE YCIIO-
B€ MaTepHjaIHOT KPUBUYHOT MpaBa a CIEICTBEHO TOME M KPUMHHAIHY MOJUTHYKY
LEJIUCXOTHOCT U ONPABAAHOCT HEIOBOI MIOKPETamha 3aCHOBAHOI HA OIILITEM APYLI-
TBEHOM WHTEpeCy, ITO KOHKPETHO 3HAYHW J]a MOXKE ajli He MOpa Ja TOHU YYHHHOIIA
KPUBHYHOT Jena. M3 oBe CyIITHHCKE pa3iuKe, MPOUCTHYE M PA3IUIUTO JI€jCTBO
OBHX Hadejia y Be3U MPUMEHE KPUBUYHO MaTepujanHor npasa. Hauenom neranutera
ce 00e30ehyje arconyTHa H3BECHOCT NMPUMEHE MaTEePHjaTHOT TIpaBa KPo3 U3PHUIIAHE
KPUBHYHO MpaBHUX Mepa u ka3Hu (Byphuh 2012, 258), nok ce HauenOM ONOPTYHH-
TeTa ,,pacKHia Be3a ca TEOPHUjOM arcoNyTHOT KaxmaBama (I'pydau 1988, 79) to
jecT orpaHWyaBa c¢ MPHUMEHAa MaTepPHjaTHOT KPUBHYHOT TpaBa. OBa pasIdIUTOCT
OCHOBAHO OTBapa IMHUTame WHTCH3UTETa U 00MMa KPUBHYHO MPaBHE 3allTHTE KOja ce
KOJ JIerajluTeTa ayTOMaTCKU TapaHTyje a KOJ OMOPTYHHUTETa 3aBHCH O MPOLCHE
jaBHOT MHTEpeca.
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IMonaszehu of Tora aa je HaUeIO ONOPTYHUTETA KAPAKTEPUCTHYHO 32 OHA MPO-
IIeCHAa 3aKOHOJ/aBCTBa KOja yCBajajy (hOpMayHM M0jaM KPUBYHOT JeJia, Y MPAKCH Ce
YeCcTO JelllaBa J1a YUYHIBEHO JeI0 IO CBUM CBOjUM OOeNeXjuMa U eJIeMEHTHMA Ipea-
CTaBJba KPUBUYHO JIEJO a JIa jaBHU TYXKHIAIl HE MpeAy3Me KPUBHUYHO TOHCHE U3
pasJiora IITo ce Y KOHKPETHOM CITy4ajy pajy O JelTy Mallor 3Hadaja, OJIHOCHO Hero-
BUM H3BpIICHEM HHUjE MPOY3pOKOBaHA HHKAKBA IITETA MJIM je OHA HE3HATHA a KOJ
YYHOHHOLA je TIPUCTYNaH HU3aK CTENEeH KPUBUIE. Y OBAKBHM CUTYaIljaMa HEH30C-
TaBHO Ce¢ MIPUMEKYje HAYEII0 OMIOPTYHUTETA Y YHjOj OCHOBH j& MHCTUTYT MaTepHja-
HOT' KPUBUYHOT IIpaBa - JeJI0 MaJior 3Ha4aja. TauHuje y (pOopMalHO-TIPABHO] KOHC-
TPYKUUjH KPUBHYHOT Aejia W30CTalla je WIM je OHa He3HaTHAa JPYIITBEHA OMacHOCT
na ce y TaKBHM CJIy4ajeBHMa MPUMEHhYje HHCTUTYT MAJOT 3Havaja Kao OIIITH 3a-
KOHCKH OCHOB HCKJbyUCHa MOCTOjarhba KPUBHUYHOT Jiena. M30cTaBibame NpyITBeHE
OMACHOCTU Ka0 MaTepHjaTHOT eIeMEHTa KPUBUYHOT JIeJla HEKU ayTOPH KPUTUKY]Y U
cMarpajy HeOCTaTKOM KpUBHYHOT 3akoHMKa (Jlazapesuh, 2011, 74).

Ha oBaj HaunH y mHpaBHOM CHUCTEMy M CYyJCKOj HpaKCH pa3peliaBajy ce
CITy4ajeBH T3B. OaraTesHOT, CHTHOT WJIM JIaKIIer KpUMHHanuTeTa. Mmak ¢ mpaBom
ce MOCTaBJba MUTAHkE ONPABJAHOCTH MapaeIHOr M0CTOjakha MAaTepPHjaTHO IPABHOT
1 MPOILIECHOIIPABHOT MEXaHU3Ma - Jiejia Majo 3Havyaja U Hadyejia OMOPTYHHUTETA - jep
BHUXOB eexaT je MPHOIMKHO UCTH. Y 3aKOHOJAaBCTBHMA 3aI1aIHO €BPOIICKUX JIpiKa-
Ba MMHTame 0araTeIHOT KPUMUHAJMTETa YTIaBHOM CE€ pelllaBa MPHHIIUIIOM OTIOPTY-
HUTETa KPUBUYHOT TOmema NoK je y P. CpOuju oBaj mpobieM y HaJUICKHOCTH U
KPUBHYHOT MaTE€PHjaTHOT ¥ KpUBHUHOIIPOILIECHOT MPaBa.

Jemo Maror 3Hadaja je 00jeKTHBHO - Cy0jeKTHBHA KaTeropyja IITO 3Ha4u J1a
j€ 3a BEroBO IMOCTOjalke MOTPEOHO Ja ce UCIYHE PEJICBAaHTHE OKOJIHOCTH Be3aHE 3a
JIeNI0 ¥ YYMHHUOLA, Tj. IeJI0 Mopa OMTH OaraTeiiHo y 00jeKTHBHOM M CYOjeKTHBHOM
cmuciay (CrojanoBuh 2015, 52-53). [la Ou ce y OBakBHM CHUTyalHjaMa HCKIJby4YHIIa
KPUBUYHOIPaBHA WHTEPBEHIIMja TTOTPEOHO je Ja KyMyJIATHBHO Oyay MCIYH-CHA TPU
yCIIOBa - J]a CTETIeH KPUBUIE YUYMHUOLA KPUBHYHOT JieJia HUje BUCOK, Jia Cy HITETHE
MOCIIENIIE OACYTHE WIIM HE3HATHE W Ja OIIITAa CBPXa KPUBUYHUX CAHKLHMja HE 3aX-
TeBa BUXOBO M3PHUIAKE Kao U JIa Ce paau O KPHBUYHOM Jeiy 3a KOje je IpoIHrcaHa
Ka3Ha 3aTBOpa JO TPH TOAMHE WIM HOBYAaHA KasHa. J[la nm cy MCIyHBEHH yCIOBH,
OJTHOCHO J1a JI CY MOBpEJIe U yrPOKEHOCT 3amTuheHor 1obpa Manor 3Ha4aja u cTe-
IeHa - O TOME OJUTydyje CyI M jaBHU TYXXHJAIl JIOK je ¢ Ipyre CTpaHe NMpHUMeHa
Hayela ONMOPTYHHTETAa Y MCKJbYYMBO HAJUISKHOCTH jaBHOT Tykuoma. [locmarpano
U3 yIiia CBpXe, CYIITHHA Jejia MaJor 3Hadyaja U Hauesa OTMIOPTYHUTETA je HICHTUYHA
Y OJJHOCH C€ Ha HeNpeAy3uMame KPHUBHYHOI TOHBCHha a LENUCXOJHOCT jeé OCHOBHU
KPUTEPHjyM KOJUM C€ Y OLIEHH PYKOBOJAMW jaBHHU Tyxkmiar. Omiyka Kojy KoJ jaena
MaJjIor 3HaJaja JIOHOCH jaBHH TYXKWJIAIl je KOHAYHA a KOJl Hadejia ONMOTYHHWTETa UMa
NPUBPEMEHO JEjCTBO jep je HmeHa MMyHa MpaBHa CHAara 3aBHCHA OJ MOTIYHOT U3Bp-
mIekha MPETXOJHO Tpey3eTux obaBe3a. 300r Tora ce cMarpa Ja y CyACKO] IpaKkch
MpEeTHOCT Tpeba JaTh ey Major 3Havaja jep KOHCTaTaluja a y KOHKPETHOM
Clly4ajy HemMa KpUBUYHOT Jiella, MMIUIAIUTHO He cTBapa 00aBe3y Ha KPUBHYHO I'o-
BeHbe.

300r Tora ce cMaTpa Ja NpUMEHa Hauesla OMOPTYHHUTETa UMa CYICHIMjapHU
KapakTep Tj. JOJNa3Ku y 003Up caMO aKo KPHBHYHO NpaBHA MHTEPBEHIIMja HUje HC-
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KJbyUeHa jOIl Y 30HH MaTepHjajHOT KPUBHYHOT mpaBa. Kao momaTHU apryMeHTH Y
MIPUJIOT MIPBEHCTBA JIeJIa MaJloT 3Hauaja HaBOJIM CE JIa je TIOCTOjamhe KPUBUYHOT JIeia
Y UCKJbYUYUBO] HAJUICKHOCTH MATEPHjaTHOT a He KPUBUYHOMIPOIICCHOT IpaBa a Kao
JOJIATHU PA3JIOT HABOJM CE pealiHa OMACHOCT MPOM3BOJBHOCTH M CIO0OJE Of-
NMy4YHBamka U OlCHUBAa JABHOT TYXKHOIA KaJia ce Mo3uBa Ha onopTyHuTeT. [Ipeos-
nal)yjy cTaBoBM Ja TOCTYName jaBHOT TYXXHOIA IO HA4dely ONOPTYHHUTETa KpH-
BUYHOT TOHCHA, HC MOXE MMAaTH JONMyHhYjyhn KapakTep HMHCTUTYTa Jelia Major
3Hauaja Beh HANMPOTHB, OBM MEXAHW3MH CY Y BEIMKO] MEPH KOMIIATHOWITHU jep UMa-
Jy WCTH 3ajeIHUYKH IIMJb a pa3liuKe Cy E€BUACHTHE Yy TOrJiely 3aKOHCKHX yCIIOBa
npumene (Kuypcku 2015, 156-157).

Cyxacka mpakca W MpaBHA Teopuja MOTPBhyjy Zla ce MHCTHTYT Jeia Majior
3Ha4Yaja He JOBOJHHO KOPUCTH y CABPEMEHOM KPUBHUYHOITPOIIECHOM TIPaBy W J1a HeMa
3HAYajHUje MECTO M (PYHKIHjy y pellaBamy NHUTama JaKIIer KPUMHUHAINTETa 3a
pa3jMKy O] Hayella OMOPTYHHUTETa KOje je Mambe WM BUIIC Y CKCIaH3UjH U CYIITHH-
CKU UMa MPUOPUTET.

EBonynuja onopryHuTeTa y KpUBUYHOMIIPOLIECHOM 3aKkoHOAaBCcTBY P. Cponje

WHTeH3MBHY TIporiecH Tiobanu3aije u OpojHe MOJIUTHIKO-CKOHOMCKE TPO-
MEHE y CBETy MMaJIe Cy 3a MOCIEeIUILy TPEeHI Op30r pacTa CBUX OOJIHKA KPUMHUHAIIH-
TeTa IITO je JOBENO A0 NPOIIUPHBAKA 30HE KAKIHUBOCTU M CHAXKHO YBPEKEHOT
craBa Ja je ,,penpecrja HajepukacHUju B 60pOe mpoTB KpuMuHamuTeTa” (John-
stone, 2002). YV TakBoM aMOHjEeHTY TpeTepaHe penpecHje, KpUMUHATU3AIH]je, Kax-
HBaBamkba U YCIOBHO PEUCHO MPABHOT HACWJba, aKIEHAT Ce CBE BHIIE CTaBJba Ha 0e3-
OeIHOCT IPYLITBA M CTPOXKHUjE KAKIHABAHE a 3HATHO Mambe Ha KOHIENT KPIMUHAIHE
MOJIMTUKE 3aCHOBAH Ha MpaBHMa U MmoTpedama YYMHUOIAa KPUBUYHOT Jelia U )KPTBE,
OJTHOCHO, HamyIlTa Ce pecolyjan3annja, pexadumranija y3 mapaieiady peadup-
Manujy KasHeHHWX caHkuuja. TpaaulMOHAIHU W PETPHOYTHBHU KPUBHUYHOIPABHU
CHCTEM Ce T0Ka3ao Kao He eUKacaH a CTOIa pacTe KPMHHAINTETa OWIle Cy CBE Be-
he. Hemoh u nopas penpecuBHOT KpUBUYHONIPABHOT CUCTEMa HEM30CTAaBHO je 3axXTe-
BA0 HOBH KOHIICTIT IPYIITBEHE U NPaBHE Peakifje Ha KpUMHHAIUTET y KOjeM IIpaBa
omreheHor W XpTBE Hehe BUIIE OMTH MaprHHAIN30BaHA Y KPUBUYHOM IOCTYIIKY,
HITO JIEJIOM JI0Ja3¥ [0 M3pakaja KoJ| NPUMCEHE Hauella OMOPTYHHTETa Y CYICKO]
npakcu. HampoTHB mojeInHUM 3aKOHUCKH pelICHhHMa Yy HalleM KPUBUYHOM 3aKO-
HO/IaBCTBY YOIIIITE C€ HUje BOJWIO padyHa YaKk HM O MHUHHMAJIHUM IPAaBUM OIITeE-
heHor npe cBera UHPOPMATHBHOT KapakTepa, Tj. Ja Oyae oOaBelmTeH Y TOKY KpH-
BUYHOT TIOCTYIIKA 32 KOjH je MpaBHO 3anHTepecoBaH. OBO je OMII0 y CyNpPOTHOCTH ca
Hexnapanjom YH o OCHOBHUM NpPHHIMIINMA TIPaBJe 3a KPTBE KPUMHUHAIUTETA U
3noynotpebe BracTH.’

HaBenenu TpeHIOBM M KpeTama YCIOBWIHN Cy CHaKHE pedopMCKe mporiece
HAI[MOHAIHUX KPUBMYHHUX 3aKOHOJABCTaBa y BeheMm Opojy €BpOICKHX 3eMajba Koje
OJUTMKYjy IOUBEP3UOHH MOJECIH U TOjeAHOCTaBJbEHE (popMe KPHBUYHOT MOCTYIKA
KOJUM C€ OCTaBapyjy LIJbEBH PECTOPATHBHE M KOHCECyallHe IpaBjie. Y OCHOBH pec-

3 Pesonyrmja enepanne ckymmrisae YH, 6p.40/34, 1985
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TOpaTHUBHE MPABJE CYy PA3HOBPCHU MPOIECHOMPABHU MEXaHU3MH Kao MOJPIIKA OIll-
TehieHOM M KPTBHU a CaJp>KHCKHU C€ OJHOCE Ha aJTepaHTHBHE OOJHKE pearoBarma Ha
KPUMHHAITUTET Ka0 IITO Cy KOMIICH3allMja, PEeCTUTYIWja, perapanuja U HaKHaja
mrete. [{usb je pearoBaTé Ha W3BPIICHO KPUBUYHO JIENIO HE caMO MPaBHUM Beh u
COIMjATHUM MepaMa W YCIIOCTaBUTH OHO CTame KOje je HajCIMYHUje OHOM CTamy
Koje je mocrojaso npe yuumbeHor kpusuaHor nena ([Tasmoeuh 2008, 859-863). Ha-
paBHO, UMIUIEMEHTAIMja AUBEP3NOHUX MOZEJa U aITepaHTUBHUX OONMKa pearoBa-
Hha Ha OaraTeJHUM KPUMHHAIHUTET, HE MCKJbYyYyje MyTATHBHU CHUCTEM KPUBHYHHUX
CaHKIMja MOceOHO Ka3He 3aTBOPA, Kajla Cce pajy O TCIIKMM KPUBUYHUM JICIHMA jep
TO OTIPaBlABAjy U 3aXTeBajy KPUMHHAIHO—TIOUTHYKU Pa3JIo3H.

Pa3Boj KxoHIenTa pecTopaTUBHE MpaBle M HMMIUIEMEHTAIMja IUBEP3MOHUX
MoJena o0enexxunu cy U peopMcke nporece KpUBUYHOT 3akoHo#aBcTBa P. Cpbuje
Beh y mpBuM rogmHama 21 Beka INTO je JIEIOM OCTBapeHO KPO3 YBOheHme Hadela
OTOPTYHUTETA Y KPUBUYHOIPOIECHO 3aKOHOIABCTBO Haile 3emsbe. To ce cMaTpa
JeTHUM O] Haj3HAYajHHjUX JOCTUTHyha KpUMWHAIHE TOJUTUKE. Y TOM TEepHOIy
Hallla 3eMJba je UMIUIEMCHTHpaIa M paTHu(uKoBaga HEKOJIUKO MehyHapoaHMX KOH-
BEHIIMja, YroBopa M ApYyrux MehyHapAHUX akaTa y HuJby e(UKACHHUjEr U eKOHO-
MHUYHHjeT KPUBHUYHOT MOCTYIKAa 8 HOPMAaTUBHU OCHOB 32 TO je OMO 3aKoH O KpH-
BHYHOM mocTIyky u3 2001 romuue.’

Cnenehu ommtu cBercku pedopMCKU Kypc, Hamn 3akoHopmasarl je 3KI1/2001
roauHe, 4i.236 u 237 yBeo Havelo OMOPTYHUTETA Yy Halll KPUBUYHOIIPOIIECHU CHUC-
TEM.

WHCTUTYT OmMOpTYHUTETa CAAPKUHCKH € IMOJpa3syMeBao OBIAIINCHE WIN
MPaBO jaBHOT TYXKUOIA Ja JUCKPEIHOHO OJMIYYH Ja JH he eBEeHTyallHO TOKPEHYTH
KpUBHYHO TOWCHE pykoBoaehm ce cBpcucxomuomrhy jaBHOT wmHTepeca. Hberoso
JUICKPEIIMOHO TIOCTYNamke NMPUMEHUBAIO CE CaMO Y OJHOCY Ha JIaKIia KPHBUYHA
Jienia 3a Koja je mpornrcana Ka3Ha 3aTBopa /10 3 roJHe U HOBUaHa Ka3Ha. Y 003up cy
ce y3UMasie CBe OKOJIHOCTH KOje Ce OJHOCE Ha U3BPIICHO KPUBHYHO JIENIO, JTIHYHOCT
1 BEroB y3pact. Meh)yHapoIHO MpaBHU CTaHIAPAM MOJIA3WIN Cy OJ] TOTa Jia CY jaB-
HU TYKHOLIM, IOPE] TOra IITO €y Y (YHKUHUjU 3allITUTE jJaBHOT HHTEpeca, y obaBe3n
Ila ,,Tparajy 3a mpaBaoM’’, OHOCHO Tpebano Ou JoOpOBOJHHO Ja ondane KpUBUIHY
MpHjaBy W Ja OAYCTaHy OJ JaJbel KPUBHYHOT TOICHA y KOJHUKO HHje 00e30eamo
JIOBOJBHO PENICBAHTHUX JIOKA3a.

Unan 236 3KII ogHOCH ce Ha T3B. YCIOBJHEHU OMOPTYHUTET KPUBHUYHOT TO-
BEHha KOjU je CMaTpaH jeAHOM BPCTOM XHOpHIHE, MELIOBUTE KPUBUYHONPOLECHE
yCTaHOBE KOja CaJpXH €JIEMEHTE KaKO HEeIOKPeTamhe KPUBHYHOT TTOCTYIKA TaKO M
€JIEMEHTE ONpOIITaja YYUHHOIY KPUBUYHOT JieNia YKOJIHUKO MPETXOAHO MCIYHHU O-
pehene ob6aseze (bejatopuh u ap. 2012, 32). YnpaBo 300r oBux crenuGuuHOCTH
BEOMa je TEIIKO OAPEOUTH CTBAPHY U jEAWHCTBEHY INPABHY MPUPOLY OBOT HOBOT
MHCTHTYTa jep YCIOBHO O/JIarame KPUBHYHOI TOHECHA IPpeMa HEKHM ayTOpHMa
BUIIIC j€ JIMYMIIO Ha OTIPOIITAj WIIH HEKY BPCTY 0COOSHOT MOMUIIOBAaA WIIH TTIOMHIIO-
Bamba Sui generis WiK HEYCIIeIIOM IOKYIIaja aMHECTHPaha 0/l KPUBUYHOT TOBEHA Y

% 3aKoHHK 0 KPMBHYHOM IOCTYIIKY, CIy:KGeHH muCT cpj 6p.70/01, 68/02 u crmyxbenn rmacuuk PC
6p.58/04, 85/05, 115/05 u 49/07
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KOJIMKO W3BPIIUIIAI] KPUBHYHOT Jiefia y 3aaTOM POKY He MCIyHH mpuxBaheHe 06a-
Bese (Jexuh u JJanuh 2005, 220).

Cmucao yBohema OBOT IPOIECHOI MEXaHU3Ma y Halle 3aKOHOIABCTBO HMAao
je 3a unJb pactepeheme U palroHaIM3aUKjy KPUBUYHOT MpaBocyha, MojeaHoCTaB-
Jbeme (POpPMHU KPUBUYHOT MOCTYIKA Y CJIydajeBUMa T3B. OaraTeqHOT KpUMHHAINTETA
Tj. HEOTBapame KPUBUYHOT IIOCTYIIKA aKO C€ KOHKPETHAa KPUBUYHA CTBap MOXE pe-
[IMTH Ha APYTaudju IPYIITBEHO MPUXBATIBUB HAauWH. [Ipu TOM je Beoma BayKHa JTUC-
KpeMOHa OlleHa M TpoleHa jaBHOI TYyXKMOLA 3acHOBaHa Ha YTBpHEeHOM
YUEBEHIYHOM CTalby M JIMYHOCTH YYMHUOLA, 1a je OCYMIbUYEHH CIIpeMaH Aa MOCTY-
na npemMa BEeroBUM YIYTCTBHMA W UCITYHH oapeleHe mponucaHe o0aBe3e Kojuma ce
aMOPTHU3Yjy WM OTKJIamajy MOCIEANLe KpUBHYHOT Jefia O]l MOKpeTama KPUBUIHOT
MOCTYIIKA U O] €eBEHTYAJIHOT KaXmhaBama. HykHa mpeTiocTaBka 3a leroBo AUCKpe-
IIMOHO TIOCTYNAamkEe Tj. OIarame KPUBUUYHOI IIOCTYIKA jeCTe HCIYyHEHOCT MaTepH-
JAJIHUX U MPOLIECHUX YCIIOBA OJHOCHO IOCTOjal-¢ OCHOBAHE CyMHbe Ja je oxpeheHo
JMLE W3BPIIMIO KPUBHYHO JENO KOje ce TOHHM Ho ciyxkOeHoj myxkHoctu. Kana je
IPOILIEHHUO J1a je IPUMEHA YCIOBHOT OAJlarame KPUBUYHOT FOBEHha ONPaBlaHa, jaB-
HU TYXXWJIAIl 3alIMCHUYKU KOHCTaTyje mpaBHO o0aBe3yjyhin criopa3ym OJIHOCHO ca-
TJIACHOCT OCYMIbUYEHOT Y TOTJIey CaapKHHE M POKa KOHKPETHUX 00aBe3a U Mepa
Koje Tpeba na m3Bplle. AKO HaBeleHY 00aBe3y WCIYHH, jaBHH TYXKWiall he Kpu-
BUYHY TIPHjaBy OJNOALUTH PEUICHEM a y CyNPOTHOM NOKpeHyhe KpUBHYHH IOCTY-
nak. 3a mojeguHe ol TAKCAaTUBHO HaOpojaHUX Mepa 1 obaBe3a, un.236, ctas 1, Tauka
2 u 3, moTrpebHa je carmacHOCT omTeheHOr Kao U TO 1a OCYMEIbHUYCHH HCITyHH J0C-
nene obaBe3e M3ApXKaBamka M Ja MJAaTH OApeheHH HM3HOC y KOPUCT XyMaHHUTapHE
opranu3anuje (poHIa I jaBHE YCTaHOBE.

JHpyra moryhHOCT mpuMeHe Hauena omopTyHUTeTa mpensuleHa je wi. 237
3KIT u3 2001 romuue rae je MPONKMCaHO Ja jaBHHU TY>KWJAIl MOXe OAOAIMUTH KPH-
BUYHY IpHjaBy 0€3 MPETXOAHOT Olaramba KPUBHYHOT TOBCHA aKO j& OCYMIbHYCHU
yCIiel CTBapHOT Kajama CIPEeYro HACTyNama INTeTe WM je IITETY Y MOTIYHOCTH
HaJIOKHAINO a MpeMa OKOJHOCTUMA Cllydyaja M3pulame KpUBHYHE CaHKLHUje He Ou
OuJI0 mMpaBUYHO. Y OBOM CIIy4ajy jaBHH TY’KMJall COIICTBEHHM OIa)kambeM 0e3 Mpo-
MACaHUX O0jEeKTUBHUX KPUTEPHjyMa, O]l clydaja JO Clydaja OleHYyje IeIaTHOCT
OCYMEUYCHOT IITO je y cynpoTHocTH ca [Ipenopykom 0p. (87) 18 CaBera MuHHCTA-
pa u [Ipenopyxom PEL] (2000) 19, koje HanmuoHAIHU 3aKOHOJABCTBHUMA CYT€PHIILY
MIPOTIMCHUBAHE KPUTEPHjyMa U Mepriia Kako OW ce y CYACKO] IpakcH M30eriia camo-
BOJba U apOUTPEPHOCT jaBHOT TY)KHOLA TPUIMKOM IUCKPEIIMOHOT OJUTyYUBamba.
Pememwa n3 wi. 237 naBana cy mupoka oBnamhema jaBHOM TY>KHOLEM jep OIIyKa
KOjy OH JIOHOCH y OBOM CJIyd4ajy Omia je KOHayHa a HUje Owiia mpeaMeT OMiIo KakBe
MHCTUTYLHOHAIHE KOHTpoje. OmpaBaaHO c€ MOCTaBbAIO NUTAKHE HMILUIMKALWja
EBEHTYaJTHO MOTpeIlHe MPOLEHE jaBHOT TYXHOLa W peanHo Moryhux smoymorpeba
HBErOBHX OBiaIhema.

HopmatueHa pemema o Hayeny omoptryaurera o 3KI1/2001. u ako cy mpen-
CTaBJbajla yCBajarbe CaBpPEMEHWX TCHICHIHja, Omia cy TpeaMeTr OpOjHHX KpH-
TUYKHX aHAJIN3a CTPYYHE JABHOCTH jep je HEelOTIyHa W Helpenr3Ha paBHa peryJia-
TUBa, # HEJOCTAaTaK OAroBapajyhux Kpurepujyma u Mepuia, JOBEO A0 HEroBe pas-
JUYUTE TIPUMEHE Y CYICKO]j mpakcu. 300r Tora ¢y 2004. TofuHe U3BpIIeHe U3MEHE U
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moryHe wi.236 3KII kojuMma je jaBHOM TY>KHOIY 32 YCIOBJBEHO OJUIarame KpH-
BUYHOT IOBeHha Ouila oTpeOHa cariaacHocT cyaa. McTo Tako yBeieHe ¢y U JBe HOBE
Mepe KojuMa ce OCyMIbUYeHH MOKe 00aBe3aTH Ha OJIBUKaBame OJ] YIOTpede ajKo-
XO0JIa ¥ OTOjHHUX JPOTa M MOJABPTHYTH IICUXOCOLUjalTHOj TepaIuju.

HeyjennadyeHOCT cyzcke Impakce W HU3 NPaBHUX HEJIOTUYHOCTU U YECTHX W3-
MEHa U JOIyHa U Mpa3HUHA, Pe3YJITHPAIH Cy HOBUM pEUICHIMa O OMOPTYHHUTETY U
ummementupann y 3KIT u3 2006 roause.” [IpBo, yKHHYTA je OAPEHHIIA ,,y3 Caria-
CHOCT CcyJa” a TojaM oJylarameé KPUBHYHOT TOHCHa 3aMEHEH MOjMOM ,,0TIPOIITa]
KPUBUYHOT TOHEHa OCYMIUYCHOM KOjU je MchmyHuo onpeleHe oOaBe3e” a jaBHOM
TY>KHOIy Cy CTaBJbCHE Ha pacrojlarame JoAaTHe alTepHaTHBHE Mepe. Takole mpe-
U3UpaH je pemociiesl opraHus3anyja, GOHIOBA M jaBHUX YCTaHOBa KOjHUMa Ce yIia-
hyje onpeheHn HOBUaHM M3HOC WJIM BPIIM APYIITBEHO KOPHCHH M XyMaHUTAPHH Pal.
Kao moceban ycioB 3a cBaky o M3pedeHHX 00aBe3a OCyMIHYCHOM CE€ MOXKE HaJlo-
JKUTH M J1a W3BPIIM WMOBHMHCKO TpaBHH 3aXTeB OomTeheHOM WIIM Ja My c€ JIMYHO
n3BuHU. C npyre crpaHe, 6e3yCIIOBHHU ONMOPTYHUTET Ae(UHUCAH je HA3UBOM ,HeIle-
JHUCXOTHOCT KPUBHYHOT TOBEHa 300T CTBAPHOT Kajamka OCyMIBHUCHOT .

[Tocebno ob6enexje oBor 3KII cy mBe rpyme Mepa, OCHOBHE W aJIXE3WOHE
(IIxymuh 2007, 830-831) Koje jaBHU TyXKHJal MOXe M3pehn YYHnHUOIY KPUBUYHOT
nena. JemHe mepe jaBHU TyXwuian Moke u3pehu 0e3 003upa Ha craB omreheHor a y
BHX CIIa/1ajy OTKJIamkamhe U HAKHA/A IITeTe, H3MUPEHE JOCTIEINX aTUMEHTAlMOHUX
o0aBe3a, MPUCTaHAK HA OJBUKABAIHE O] yIOTPeOE aJIkOX0JIa M OTIOjHUX Apora Kao u
palHO aHTa)KOBamke YYMHHMOIA KPHUBUYHOT JIeJia HA IOCJIOBHMAa KOjH OAroBapajy
HBETOBUM PaJHUM CIIOCOOHOCTUMA U CTPYYHUM KBalU(HKaLnjama.

3a Mepe kojuMa ce oapelyje iahame oapel)eHOT HOBYAHOT M3HOCA Y KOPHUCT
XyMaHUTapHE OpTaHU3aIlije, jaBHe YCTAaHOBE U KOje ce OHOCEe Ha 00aBiharmkhe APYyIII-
TBEHO KOPHCHOT U XyMaHUTapHOT paja, MoTpeOHa je MpeTXo/AHa CarjacHOCT OIITe-
henor.

CrneuuduvHOCT ,,aAXE3MOHUX Mepa” y Koje ce yOpajajy JHYHO H3BUICHE
YYHOHHOLIA KPUBUYHOT JieJla OIITENeHOr M MCIYHhaBambe UMOBHHCKO NMPAaBHOT 3aX-
TeBa CaCTOjH CE y TOM IITO MX jaBHU TY)KHJIAIl MOXE OJPEIUTH Kao IOJaTHY 00aBe-
3y y3 OWJIO KOjy O] Halpel HaBeICHUX OCHOBHUX MeEpa.

Haueno onoprynurera npetpneno je OpojHe W 3HaYajHe M3MEHE HOBelama
3KIT 13 2009°. Hanwme, npormmpeHe ¢y MOryhHOCTH IpHMeHe OMOPTYHHTETa Ha KPH-
BHYHA JIeJIa 33 Koja je TpoIrcaHa Ka3Ha 3aTBOpa 0 5 roAuHa a moBehad je u 0poj
Mepa Koje CTOje Ha pacIoiaramy jaBHOM TYXKHOITY.

Kao nocebny nouny 3KII je mpenasumeo MoryhHOCT Ja jaBHHM TyKWJall 1O
3aBpILETKa TJIaBHOT MpeTpeca, y3 KyMyJaTHBHO HCIYH-EHC J1Ba yCIoBa - carjac-
HOCT CyJia, U J1a c€ pagy O KPUBUYHOM JIeJIy 32 KOje je Kao IJaBHa Ka3Ha MPOIUCaH
3aTBOP 110 3 rogvHE M HOBYaHA Ka3HAa — OXyCTaHE OJl KPUBUYHOI T'OHBEHA, aKO
OCYMIbUYEHH MPETXOAHO MCIYHH jeHY MU BHLIE 01 clieichuX MpOonrcaHux Mepa —
OTKJIOHHU IITETHY MOCIEINIy WIM HaJOKHAOW MPUUIMIbEHY INTETY, IUTaTH oapehenn
HOBYAHHM M3HOC y KOPUCT XyMaHUTapHE OpraHu3amnuje, (GoHIa WK jaBHE YCTaHOBE,

7 3aKOHHK 0 KPUBHYHOM OCTIYKY P. Cpbuje, cinyxOenu raacHuk, 46/2006
§ Cnyx6enu rnacuux P. CpGuje 6p. 72/2009
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obaBu onpeljeHH NPYIMITBEHO KOPHUCHH WM XYMAaHHUTapHH pPaj, UCIyHH JOCIICNe
obaBe3e M3pIKaBama, J1a ce MOJBPTHE OJBHKABAKY O]l YIOTpeOe aaKoXoia U OIoj-
HHUX JIpOTra W ICHUXOCOLMjajHO] TEpamuji, JAa TOJO0KK BO3aYKH HCIHUT U 3aBpIIN
JpyTH oAroBapajyhu Kypc u Apyre odaBe3e yTBpheHe MPaBOCHAKHOM OJTYKOM CYJa
U TMOIITYje Jpyra OrpaHuyeHha, Ipe CBEra OHa Koja ce OJJHOCE Ha Mepe 3allTHTE OJ1
HacWJba y MOpOJUNHK. 3a TojenuHe o oBUX Mepa (miahame HOBYAHOT HM3HOCA Y
KOPUCT XyMaHHTapHe OpraHu3anuje 1 00aBJbamke IPYIITBEHOT KOPUCHOT M XyMaHH-
TapHOT paja), moTpedHa je MPeTXOoIHa carylacHOCT omTeheHor. MoryhHocT 11a jaBHH
TY>KUIIAI] IO Kpaja IIIaBHOT MpeTpeca OJyCTaHe 0]l KPUBUYHOT TOmhCHha Mpeasulena
j€ W aKko ce paau O KpUBUYHOM ey 3a KOje je MponucaHa Ka3Ha 3aTBopa MpeKo 3
TOJMHE a JI0 5 TOAWHA caMO aKo TO CBOjUM pellemheM 0100pH BaHpacnpaBHO Behe.

Kanma cyn nonece mpecymy KOjoM ce ONTYXKHHIIA 0JI0Hja 300T OAyCTaHKa jaB-
HOT TY>XKHOIIa OJ] KPHBHYHOT TOWHCHa jep je OCYMIBbHUCHH MpeMa omTeheHoM ucmy-
HUO je[IHy O] HaBeJeHnX 00aBe3a, omreheHn He Moxke crehu cratyc cyncuanapHor
TY>KHOIIA jep 32 TO HeMa OCHOBA.

VYcnoBHO ofycTajame o Beh 3amodeTor KpUBUYHOT FOKBEHa Kao HOBA 3aKOH-
cka MOTYhHOCT M3a3Balio je y TCOpHjU W MPaKCH IUJIEME W TUTAE Ja JIH CE OBIIC
3aKcTa pajay O OMOPYTYHHUTETY jep jaBHU TyXKWjall de facto omycTaje ol onTyx0e a
HE 0J1 KpUBHYHOT Tomea. CTporo popMainHo mocMaTpaHo, cMaTpa ce J1a ce OBJIE He
pamy O TUIMUYHOM OTOPTYHHUTETY jep je OBJIIE TOMCHE 3aMOYeTo Ma ¢e TOKOM KpH-
BUYHOT MOCTYIIKA OJ1 Fhera 0/1yCTao.

be3 003mpa Ha oBa pa3nmunTa TymMademka Koja HeMajy CyIITHHCKH Beh Bmime
MPaBHO TeopHjcku 3Hauaj, Hoese 3KI1/2009. 06aBe3yjy jaBHOT TY>KHOIIA Jia YBEK IO
CIy)X0CHO] Ty)KHOCTH MOpa Jla UCIUTA Ja JIM TOCTOje YCIIOBH 3a MPUMEHY Hauelna
YCIIOBHOT ONIOPTYHHTETA KaJia ce pajd O KPHBHUYHOM JeNly 32 Koje je MporucaHa
HOBYaHAa Ka3Ha M 3aTBOP A0 3 TOAMHE YUME je OBO Hayello MOCTaI0 OCHOBHO a HE
oncrymname oj Hadena Jyeranutera (bejatoBuh u ap. 2012, 57-59). OBo ce Moxe
cMaTpaTH Haj3HadajHUjuM obernexjeM n HoBuHOM 3KII/2009. koja je mompuHena
WHTEH3WBHH]Oj KBaJIUTATHBHO] M KBAHTUTATUBHO] IPUMEHHU Hauella OMOPTYHUTETA Y
CYJICKO]j TpaKcH.

HauyeJio onmopTyHHTeTa Y NO3UTHBHOM KPHBUYHOM 3aKoHoAaBcTBY P. Cpouje

[Moctymame jaBHOT Ty)KHOIA IO HAdYely ONPOTYHHTETY y BaxkeheM Kpu-
BUYHOM MPOIIECHOM 3akoHOaBCTBY P. CpOuje perynucano je wi. 283 u 284 3KII u3
2011. rom/IHe.9

Haxo je y HaleM KpUBHYHOM MPOIECHOM 3aKOHOJABCTBY Kao MPABHIIO TPH-
xBaheno Haueno neramutera, HoBH 3KII je HacTaBHO TpaaWIKjy TPUMEHE OMOPTY-
HUTeTa HyAehW OKPHBIHEHOM YMECTO KPHBHYHOT MOCTYNKA U KPUBHYHE CAHKIIH]E,
oJiTarame WM KOHAYHO-OyCTajarbe O/ KPUBUYHOT TOMEHA aKo MCIyHH ofpeheny
MPETXOMHY MpPEy3eTy APYIITBEHY KOpPHCHY 00aBe3y. Pamu ce makie o AMCKpEnuo-
HUM OBJamheHnMa jaBHOT TYXKHOIA, Y3POYHO MOBE3aHUM Ca pErapaTHBHUM aKTHB-

% 3aKkoHHK 0 KpuBH4HOM rocTynky P. CpGuje, CiryxGenn riacuuk, 6p. 72, 2011 101/2011 121/2012,
32/2013,45/2013, 55/2014
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HOCTHMA OCYMIBLHUYCHOI, YCMCPCHHUM Ha 3aJ0BOJbaBambC CTaHAapaa MpaBAC U IIpa-
BHUYHOCTH.

HoBuM 3aKOHHKOM je CKOpO Ha HWJICHTHYAH HAYMH pellieHa NMPHMEHA Hadvena
OTMOPTYHUTETA KOje Ce caJa 3a Pa3NIMKy OJi MPETXOJMHOT Tepuojaa, y Behoj mepu
NpUMEYje Ha MOjeJHOCTaBIbeH U yrpoiiheH HaunH. [locTyname jaBHOT TyXHOLA
MO0 OBOM MPOIECHOM HHCTHTYTY OCTBapyjy €€ Kpo3 J[Ba OOJIMKA — OJUIarame Kpu-
BHYHOT TOWCHA U 0/10aITNBakh¢ KPUBUYHE TTPHjaBe.

Pexxum orarama KpUBHYHOT TOWEHa OJHOCH e Ha OMIIO KOje KPUBUYHO Jie-
JI0 3a Koje je MpomrcaHa HOBYaHA Ka3Ha U Ka3Ha 3aTBopa 10 5 roauHa. [la 6u ce To
OCTBapHIIO MOTPEOHO je J1a OCYMIUYCHH MPUXBATH W UCITYHU jEeJHY WM BHUIIE pa3-
TUYUTHX 00aBe3a Koje My y KOHKPETHOM CITy4ajy OApenH jaBHU TY>KHUIIAI, PyKOBO-
nehu ce musbeBuMa onoprynutera. [Ipupona obaBe3a koje ocyMmBHUCHH Tpeba aa
ucnyHn kpehe ce y pacrmoHy o OTKIamama IITETHUX TOCIeaulla, HaKHAIe
MPUYUHCHA ITETE, yIUlaTe HOBUAHOT M3HOCA Y XyMaHWUTapHEe W jaBHE CBpXe, 00aB-
Jbama JPYIITBEHO KOPHCHOT M XyMaHUTApHOT pajia, OJBHKaBama O]l ynoTpede aj-
KOXOJIa U TICUXOAKTUBHMX CYIICTaHIIM, I1a CBE IO OTKJIamama y3poKa HaCUIHHUYKOT
MOHAIIama KPO3 MOIBPTaBamke MCUXOCOIHjaTHOM TPETMaHy U HCITyHhaBama APYTUX
00aBe3a 1 MOMITOBamka OrpaHNYeHa YTBPhEHNX MPaBOCHAKHOM CYJICKOM OJUTyKOM.

EBuzieHTHO je aa je o/yiarame KPUBUUHOT FOBCHa CaMo Tpenna3Ha ¢asza y cy-
KIIGCHBHOM TIOCTYIalky jaBHOT TYXKWOIA Koju he ONNyKy O KPUBUYHOM TOHCHY
JIOHETH TI0 UCTEKY pOKa 3a UCMyHEHhe 00aBe3e ocyMmuueHor. TauHuje, KPUBUIHU
MOCTYIIaK ce Hehe MPUBPEMEHO TIOKPETATH jep j€ KpajihH b UCITYHEHhE Mpey3eTe
obaBe3e 1 0fyCTajame O] leroBOr Boljema. AKO OCYMIUYCHH Y 33/1aTOM POKY, KOjH
HE MOXe OUTH Jy>KU Off TOJUHY JaHa, HCITyHH 00aBe3y, jaBHH TYyXKWIiall he cBOjuM
pelemeM o0auTH KPUBUYHY TIPHjaBy B O TOMe 00aBeCTUTH oImTeheHoT KOju Mpo-
TUB TC OMJIYKC HEMaA IIpaBO IMPUTOBOpPa BUILIEM jaBHOM TYXUOLY. MehyTI/IM, aKo je
omreheHn HE3a10BOJbaH OIJIYKOM jaBHOT TY>KHOLA, OAHOCHO IITETa My HHUj€ y MOT-
MYHOCTH HaJOKHaljeHa, 3a/Ip)KaBa MPaBo Jja CBOj UMOBHHCKH 3aXTEB OCTBApH y map-
HUYHOM TIOCTYIIKY.

JenHa ol OMTHUX pa3NUKa y OJHOCY Ha MPETXOJHA pelliekha Orie/ia ce 'y TOMe
IITO BHIIE HUje Moryhe ycIOBJbEHO OyCTajame jaBHOT TY>KHOLA OJf KPUBHYHOT
TOlBCHA Kao IITO je TO MOIJIO PaHuje IO 3aBpIIeTKa TIaBHOT mperpeca, Beh je To
JIICKPEIMOHO OJNTyYHBAaE jJaBHOT TYXKHOIA cajja OTPaHUYCHO M CBEJCHO CaMoO Ha
MPEIUCTPAXKHE palibe, OMHOCHO Ha (pa3y oyunBama O KPUBHUHO] IPUjaBHU IITO j€
y CKJIaJly ca KOHIICTITOM jaBHO TY>KWJIA4YKe UCTpare.

[Mopen Tora, Baxxehn 3aKoHWK je OIycTao O CHOPHOT peulierka KOjuM ce 3a
OJUTaramke KPUBUYHOT TOWEHAa Ka0 U 3a MPEYy3UMame W U3BPIICHE MOjeANHUX 00a-
Be3a OJ] CTpaHe OCYMIMYCHOT TPaXKHJIa CariacHOCT CyJia U MpHCTaHak omTeheHor.
OBa carjacHOCT M TpHUCTaHaK oluTeheHor cama HUCY MOTPEOHU jep O HaBEICHUM
MUTakUMa UCKJBYYHMBO OJJIyYyje jaBHU Tykunall. Ha oBaj HAUWH KBAJUTATHBHO CE
jada craTycHa ¥ (yHKIIMOHAIHA ITO3HIIH]ja JaBHOT TYXKHOIIA i OCTaBJha My CE IIHPOK
MaHeBapCKH MPOCTOP 3a MPUMEHY Hadena onopTyHuTera. Kao npkaBHU OpraH, jaB-
HU TYXXWIall je oBiamheH W HaJUIekaH Jia HeCMETaHO OJJIy4yje U HCTOBPEMEHO
UITUTH JaBHU HHTEPEC U HHTepec omTeheHe cTpaHe.
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VY mornexy cnekTpa o0aBe3a KOj€ jaBHM TY>KWJIAIl HAJIAKE OCYMELHUCHOM,
npey3era cy M 3aJipyKaHa paHuja peliemha ¢ TOM Pa3IuKOM IITO CY UCKIbYYEHE MOTY-
haoctn ogpehuBama Mepe monarama BO3a4KOT UCIIUTa U JOAAaTHE BO3auke oOyke 1
Ipyror oaropapajyher Kypca a paHuja Mepa NOJBpraBama ICUXOCOLHjaTHOM TpPeT-
MaHy OZHOCH CE CaMO Ha OTKJIambamke y3POKa HACHITHHYKOT MTOHAIIAbA.

[Topen HaBenenor, Baxkehu 3KII ycTanoBwo je MoryhHOCT ,,ACTUTYITHOHATTHOT
npaherma’” ¥ KOHTPOJIE HaJl U3BPIICHEM Mepa KO0j€ j¢ HaJ0XKHO jaBHU TYXXKUJIAIl IITO
je BeoMa 3HavajHa MHOBaIWja. Hamme, Ham30p HaJ U3BpIICHEM MpEy3eTHX 00aBe3a
BpIIIY IOBEPEHUK OpraHa yIpaBe Ha/JIe)KaH 3a U3BPIICHE KPUBUYHUX CAHKIIH]ja.

Opnyka 0 ojyiaramy KpUBHYHOT TOB-CHha JJOHOCH ce Y (hopMu Hapenaoe.

3KII/2011. roawHe HUje peryimcao IOCTyIMaK pacrojene (HUHAHCH]CKUX
CpelncTaBa HAMEHEHHX XyMaHHTapHHM OpraHM3alfjaMa M jaBHHUM YCTaHOBaMa a
HUje MOCTOojana HU 3aKOHOM IIPOIMCaHa KOHTPOJIa TPOLIeHka TUX CpeAcTaBa. JaBHU
TYXXHOLU Cy TUCKPELHOHO, MO JIMYHO] MPOLCHHU, OJUTyYHBAIN O yCMEpaBamby OBUX
cpelcTaBa IMITO je MOTEHITHjATHO OTBOPHIIO IPOCTOP 34 €BEHTYAHE 3JI0YIIOTpede.
Wsmenama 3KIT u3 2014 rogune'’ OTKIOMEHN Cy HABEACHH HEJOCTATIH A CE CBA
pacIoNiokuBa CpeAcTBa Koja Ccy pe3yiTaT NpUMEHE Hauella ONOPTYHHTETa, TpaH-
cepuily Ha jenaH padyH a 3aTUM CE€ Ha OCHOBY jaBHO CIIPOBEICHOT KOHKypca MH-
HUCTapCTBa TpaBje Pacnojiesbyjy KpajibuM KOpUcHUIMMA. M3y3erak ox oBor mpa-
BUJIa Cy CIIy4yajeBU HETIOCPEAHE J0Jeie OBUX CPElICTaBa paly Jieuema Jele y HHOC-
TpaHCTBY Kaja je PemyOmmuku (oHI 3a 31paBCTBEHO ocurypame y MoryhHocTu ma
ux 00e30eu 110 OBOM OCHOBY.

Hpyrn moryhu oOJIMK TpHMeHE Hadena ONOPTYHHUTETa KPUBHYHOT TOHEHa
npemMa MyHOJETHUM YYHMHUOLMMAa KPUBUYHUX JIeNla y KPUBUYHOM 3aKOHOJIABCTBY P.
Cpbuje jecte MOryhHOCT jaBHOT Ty)KHoOLa 1a oA0allM KPUBUYHY MPHUjaBY HAKO CY
UCITy’-CHU CBH CTBApHH U NIPAaBHH YCJIOBH 32 IOKPETamhe KPUBUYHOT NoCcTynKa. OBaj
o0k je perynucan winaHoMm 284, craB 3 3aKOHHMKAa O KPUBUYHOM TIOCTYIKY a Y
TEOPHjH U CYACKO]j MPAKCH Ce jOII HAa3WBa T3B. 0€3yCIOBHU WM ,,9UCTH OMOPTYHH-
TeT.

Hanme, nmoTpeOHO je na ce KyMyJIaTHBHO HCITyHE TPH yCJOBa, MpPOMUCaHa
3KII - mpRBo, 1a ce paam 0 KpUBHYHOM JEITy 3a KOje je IpoIucaHa Ka3Ha 3aTBopa 10
TPH TOAMHE, IPYTO, 1A je OCYMI-HYCHHU je YCIie/ CTBAPHOT Kajarma CIpPedno HaCTy-
Hamke IMTEeTe WM je ITETy Y NOTIIYHOCTH HaJIoKHaIuo U Tpehe, na jaBHU TyKuiar
mpeMa OKOJIHOCTH CJTydaja, OIICHH Ja W3pHUIake¢ KPUBHUYHE CaHKIHje He OM OMIIo
HPaBUYHO.

Kao u kox mHCTHTYTa OANarama KPUBHUYHOT TOWEHA, U OBJIE CE€ Pagd O OJ-
CTyHamy O]l Hauena JIeTaIMTeTa jep ce paAr O JAaKIINM KPUBUYHUM AETHMa 3a Koje
KPUBUYHO TOHEHC HHUje YBEK HYKHO M IIPaBUYHO-CBPCHCXOIHO. KpumumHaiHO-
HOJMTHYKO ONPAaB/IAkE OBOT OOJIMKA OIMypPTYHUTETA MIPOM3MIA3U M3 TIOHOBHOT YCIIO-
cTaBJbama Inpehammer crama u3Mel)y OKpuBIbEHOT M omTeheHor, 0IHOCHO n3Mely
BHX j€ JOIUIO0 U3MUpEha U HopManu3anuje ogHoca. CX0HO TOMe, Ka3HEeHa MHTep-
BEHI[Wja JIp>kaBe Omiia O caMoO KOHTPAIpPOTyKTHBHA.

10 Cnysx6enn rmacuuk P. Cpbuje, 6p. 55/2014
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Opnyuyjyhu o on0anvBamy KpUBHYHE TIPHjaBe, jaBHU TYKHJIAI] O KPUBUIHOM
TOBCHY OJUTydyje TMOTITYHO CaMOCTATHO W JUCKPEIMOHO, OLemhYjyhn mpaBu4HOCT
EBEHTYaJTHOI M3pHLAkha KPUBHYHE CAHKIMje, pyKOBoAehWm ce mpu TOM MOCeOHO
OKOJIHOCTHUMa KOj€ C€ OJHOCE Ha JIMYHOCT OKPHBJHEHOT M IO/ KOjUMA je KPUBHYHO
JIeTI0 YYUELEHO.

[Ipumena oBor oO0JHKa OTIOPTYHHUTETA j€ Y MPAKCH BEOMa PEeTKa jep He IMOCTO-
je jacHo neduHUCAaHN 00jEeKTUBHU U MEPJPHBH KPHUTEPHjyMH, TAUHHU]E, CBE CE CBOAM
Ha JIMYHY TPOLEHY M 3alaXame jaBHOT TYXKHOLA. 3aTO c€ OH IMPUIMKOM AHUCKpE-
[IMOHE OIICHE YTIIABHOM PYyKOBOJH aHAIM30M MOCTYIamkha OKPUBJHEHOT — Tj. Ja JIH j€
OH Y cIIpevyaBamy HACTyIama IITETE WIH HBEHO] HAJOKHAIH ITOCTYIa0 TOTIYHO JI0-
OpOBOJBHO, CIO0OAHO, HE3aBUCHO O] ACjCTBa CIIOJbHUX WM ApYrux (akropa, 3a-
TUM KOJH CYy TO OMpenesbyjyhn MOpallHO-eTHYKH MOTHUBU KOjH Cy OCHOB HETOBOT
CTBapHOT Kajama. Hekanma ce MCKPeHOCT MOCTyTamka U CTBAPHO Kajarhe OKPUBJHEHOT
MOTY TpOLCHHBATH M Ha OCHOBY CIIOJBHHUX MaHH(]ecTalrja HmeroBor NoHalama,
(a4, ¢u3nyke recTUKynanyje u Apyra ocehama). 3HavajaH eIeMEHT O OLEHU Iie-
JUCXOMHOCTH jJaBHOT TYXHOIA, CBAKAKO Cy MOAANN W3 Ka3HEHWX W MPEKpIIajHUX
€BHUJICHIIM]ja KOjU J1ajy OJTOBOP Ja JIM CE Paad O JIMIY CKIOHOM KPUMHHOTCHOM H
HACHJIHUYKOM TIOHAIIAmY .

OBaj 00JIMK OMOPTYHUTETA Y MPAKCH jE& MHOTO jJSIHOCTABHU]jU, HU]E YCIOBIbEH
POKOBHMa HUTH U3BPIICHEM 00aBe3a O] CTpaHe OKPUBJHEHOT, OJTHOCHO JOTOBOPOM
0 KOMMEH3aIMji mTeTe. AKO Cy UCIYHEeHH 3aKOHHKOM IIPOIMHCAaHN KOMYJIATHBHH
YCIIOBH, jaBHH TY>KWJIall MOKe OA0AlMTH KPUBUYHY MPUjaBy 110 OBOM OCHOBY M aKO
ce OKpUBJbEHU NPOTHBH OBakBoM pemiewny (bejarouh u qp. 2019, 35), omHOCHO ako
jé y TOTIOYHOCTH U JOOPOBOJEHO MaHH(ECTOBAO CBOjY CIOOOIHO U3PAKEHY BOJBY
JIa OTKJIOHH TIOCIIEANIIE CBOT TOHAIAA.

[Ipe noHoOMIEHma pememna 0 ogdauBaky KPUBUYHE MPHjaBe, jaBHU TYXKHJIAI Y
IMJbY TOTIIYHOT O0jeKTHBH3UpPama CBOje OIEHE O IEIMCXOMHOCTH, IMPAKTHKYjE U
yCIocTaBJbamhe KOHTAaKTa ca omTeheHnM, He y CMUCITY 00Hjama HBEeroBe cariacHo-
CTH 3a on0alvBame KpUBUYHE TpHjaBe, Beh y IMIby mpoBepaBama J1a M je OKPHB-
JbEHH 3aUCTa Y TMOTIYHOCTH HAJIOKHAJIMO MPOY3POKOBaHY IITETY.

OpbarnuBameM KpUBHUYHE IMPHjaBe MO OBOM OCHOBY, NpeAMETHAa KpPUBHYHA
CTBap ce€ OKOHYABa, C TUM INTO olTeheHOM He NpHUIaaa MpaBo Ha MPUTOBOP HETOC-
pPEIHO BUIIIEM jaBHOM TY)KHOITY KaKO OM €BEHTYaJTHO 3aIITUTHO CBOj MIPAaBHU HHTE-
pec. Taunuje, jaBHU Ty>KUIal yro3Haje omTeheHor ga IpUroBopy HEMa MecCTa.

3ak/by4yHa pazMaTpama

Naxo npencrasiba OACTyHamE O[] Hauelsla JIerajJuTeTa, OIOPTYHUTET Y caBpe-
MEHOM KPHUBHYHOM IOCTYNKY MpeACTaB/ba BeOMa 3HayajaH WHCTPYMEHT I0jeIHO-
CaBJbCHUX NpoLECHUX (OPMH KOjUMa CE JIaKlla KPUBUYHA J€jia PEIIaBajy y 30HU
MOCTyTakha jaBHOT TY)KHoLa a He cyda. To je y cariacHocTH u ca [Ipemopykama
Casera munuctapa EY koje cyrepumry ynpomrheHe, auBepuone (opme KpH-
BUYHOIIPOLIECHOT NIOCTYIamka y APKABHOM pearoBamy Ha KPUMHMHAINTET Kao U UH-
CTaJlpamy HOBE YJIOTe jaBHOT TY>KHOLA a CBE Y IPUMapHOM IHJby obe30ehuBama
e(pMKaCHOCTH KPUBHYHOT MOCTYIIKA U pacTepehema KpUBUYHHUX CyIO0BA.
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MehyTuM, nako je mpounio [BajieceTak roIuHa O] FlbeTOBOT MPABHOT HOPMH-
pama y Hallle KpUBUYHOIPOIIECHO 3aKOHOABCTBO, HCKYCTBA y HETOBOj MPAKTHYHO]
MPUMEHHU CYy U TOpe]] MOYETHE PE3CPBUCAHOCTH, TIIO3UTHUBHA ajl OYCKHBaHA CY
ouna 3Ha4ajHo Beha, moceOHO ca acmekTa o0nMa merose npuMmeHe. O ToMe cBenoYe
u pacnonoxuBe cratuctuke (bejaroBuh m np. 2019, 35) Tyxwmiauke mpakce Koja
yKa3yjy Ha HEJJOBOJbHY UCKOPHUIINEHOCT KammaluTeTa OBOT NMPaBHOI HHCTUTYTa. M3
BUX MPOU3MJIA3H JIa C€ YKYMaH Opoj KpUBUYHHX MPEAMETa Y OCHOBHUM M BHUIINM
TyxwmwramTBuMa y P. CpOuju, Koju Cy pemreHd NPUMEHOM Hadella OMOPTYHUTETA -
oJjaramkeM KpUBHYHOT TOmema - Kpehe Ha HuBOy 13,6%, mITO ce Mmak MoXe oIe-
HUTH PEJATHBHO HEJOBOJFHUM y3 YHEHCHHUILY Ja HE TIOCTOje JIMMUTUPAjyhie OKOIHO-
CTH KOj€ OTPaHNYaBajy AUCKPEIIUOHO MMOCTYNAkhE U OJUTYYHBAKE jABHOT TYKHUOILA.

AHanu3za TyXHUIauke Mpakce Mokasyje Ja pasyiore 3a TO yriaBHOM Tpeba Tpa-
JKUTH Ha CTpaHMW jaBHOT TYXKHOIAa KOJH CBOjy PE3EpPBHUCAHOCT y NMPHUMEHH jeIHOT U
JIpyror 00JIMKa Hadyella ONOPTYHUTETa KPUMUHAITHO-TIONIMTHYKY TIPaB/ajy pa3io3u-
Ma MPaBUYHOCTHU Y 3aIlITUTH jaBHOT WHTEpeca, jeflHaKkoIlny cBHX rpaljaHa mpen 3a-
KOHOM, TIPaBHOM CHTYPHOIINY W MOpAITHHM 3aXTEBOM Jla OKPUBJBCHU OyJie Kaxk-
weH. TauHuje, Y HEIOCTaTKy MEPJbUBUX OOJEKTUBHUX KPHUTEPHjyMa, TEIIKO j& Y
CBaKOM KOHKPETHOM CJIy4ajy MOCTaBUTH OaslaHC W3Mel)y ONIITeApYyIITBEHUX U UH-
JTUBHIyaTHAX WHTEpeca, Ma ¢ Yy TAKBUM OKOJIHOCTHMA TMPETEXKHUJU 3HAYa] Jaje
jaBHOM HMHTEpeCy IITO je YCIOBHO PEYEHO, JIOTUYHO W ompaBaaHo. HapaBHo, na
MPUMEHA Hayvesa OMOPTYHUTETa MOXKE Y MPAaKCH JOBECTH U JI0 HHU3a HEIIPaBUYHUX
CHUTyallWja, 10 EBEHTYyaTHOT HETHparma MpaBJie Ka0 MOPATHO-CTHYKE KaTeropuje u
IPYTUX MMIUTAKAIHMja KOjeé MOTY W3a3BaTH PEaKIfje CTPYJIHE W JamdKe jaBHOCTH,
HITO [0javyaBa jaBHO TYXXHJIAYKy PE3epBUCAHOCT. 3aTO CY HM3Y3ETHO BayKHa YITyTCTBA
penyOJIMYKOT TYXXUJIAMITBA O 00jEKTUBHUM, MEPJHUBUM KPUTEPUjyMHMA Y BE3U ca
MPaKTUYHOM TMPHMEHOM Hauelna ONOPTYHHUTETa KaKo OM Ce pEellakCHUpao ompe3 y
HBUXOBOM IICTHCXOJHOM IIOCTYTalky U HeyjeTHaueHa mpaKca.

VY ycnoBuma HemohM cHMCTeMa KIACHYHUX Ka3HH M Heycliexa pecolyjanu3a-
1yje, pelliekhe y pearoBamy Ha JaKIIM O0JIMKe KPUMHHAINTETa TpeOa TPaKUTH WITH
y Behem oOMMy mpHMeHe HOBOYBEJCHHX IPAaBHUX WHCTUTYTA WM HUXOBO] TpaH-
chopmarju 1 aganTITHOCTH TPAIUITMOHATHAM 3aKOHCKHM peliemhuMa Kako Ou ce
MOCTUTA0 MYyHU MpaBHHU eekaT NpoKIaMOBaHUX IUsbeBa. OMpaBIaHO Ce MOCTaBJba
MUTakE 13 ]I je CABPEMEHH ,,lIPABHO-COIMOJIONIKK” KOHIIEIT PECTOPATHBHE MPAaB-
IIe jeHO OJ peliema KOJH CMambyje YIOTY JApXKaBe Yy KOHQIMKTHOM TPOYTITY-
YUHMHUJIALL, KPTBA, APKaBa Kao TO 3aroBapajy MojeIMHI KPUMUHOJIO3H, jep ce Ha Taj
HAYMH OTBapa Behu MaHEBapCKH MPOCTOP 3a AUPEKTHO YKIbYUHBAHE 3aMHTEPECOBA-
HUX CTPaHa y pellaBarme MMOCIEANIIa U3BPIICHOT KPUBUYHOT JIeja.

Jenan on W3y3eTHO 3Ha4YajHUX HHCTPYMEHATa Ha OBOM IUIaHY j€ CBAaKako
HaueJI0 OIMOPTYHUTETA Y3 KOPUIOBakE HErOBUX IOCTOjehuX MopanuTeTa - Ha MpH-
Mep Kpo3 3HauajHHje W aKTHBHHjE YKJbYUHMBamE KPTBE KpUBUUHOT aena (omrehe-
HOT') y pa3pellaBambe KPUBUYHOT MpEAMeTa U MOCTH3ame 000CTPaHOT WHTEPECHOT
KOMIIPOMHUCA Y3 HEU30CTaBHY M BepU(HUKAIMOHO-KOPEKTUBHY YJIOTY jaBHOI TY)KHO-
a.
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PRINCIPLE OF OPPORTUNITY OF CRIMINAL
PROSECUTION - LEGAL AND THEORETICAL ASPECTS

Summary: All social, political and economical progress that was made in
the end of 19th century and beginning of 20th century had a really strong con-
secuensed a wide reforms of processes of criminal law and criminal proceedings
law by a legislation of Republic of Serbia, which showed uneficcience, inert and
uneffective plan of crime prevention in practice. Practical analysis proved that
it's necessary to make structural changes to pervious criminal procedure, first
through the changed act of a public prosecutor, than in aplyying a simplified
form of actions in his criminal cases.

Effective fight against criminal, which has showing a constant trend of
growth, always requiered quick, adequate and contemporary procedure and
trial in short time. That was the interest of a whole society, and a defendant too.
In that circumstances, principle of opportunity hac become a important instru-
ment that requieres eficient procedure of minor crimes. Ratio legis and criminal
political justification of the introduction of this principle in the criminal law of
Republic of Serbia, reflected first throuht relief of courts, reduction of the num-
ber of cases and rationalization of criminal law. In this way, Republic of Serbia
was followed aplyed trends of European comparative legislation, creating condi-
tions for a new aproach of a criminal procedure in threating perpetrators of a
minor crimes. The point was in a efficient, effective, and deformalised crime
procedures.

Key words: opportunity, legality, criminal procedure, criminal prosecu-
tion, legal principles

Introduction

Reform interventions in the criminal procedure legislation of the Republic
of Serbia had the primary point to establishing simplified, practically effective
criminal proceedings that provide an adequate social response to crime. One of

* borisalecic@gmail.com
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the instruments that can provide this goal is the Principle of opportunity, well
known to all modern-day procedure legislations of european continental area.

Opportunity is a traditional princip of French criminal procedural law, in
which the public prosecutor has a ability to freely decide ih fe will use legal law
and duty of prosecution of perpetrators af criminal act, guiding only by the level
of endangering of state interests. He estimates not only the legality of it, but also
the opportunity of prosecution (Vasiljevi¢, 1981, 122). That’s why in one part of
France legal law that’s accepted the fact that opportunity princip is better
and more effective then principle of legality, because it avoids prosecution of
minor —crime acts which are proved to be less dangerous for society.

As a reminder, in French material legal law there is addopted a concept
of formal term of criminal act which not includes the element of endangering
society. That means there is no sense to iniciating prosecution althow there exist
all three parts of a crime act — illegality, determination by law and a guilt, be-
cause that doesn’t have to include the public interest. More to say, a minor dan-
ger for society excludes prosecution, apsence of bad consequences also, and a
low level of guiltines by the perpetrator. In this situation the need of prosecution
is not necessery, that confirmed the Romanian Crime Law, in which ,,minima
non curat praetor”, or ,,judge shoodn’t care of little things”. It’s evident that even
then, criminal prosecution for criminal act was avoided by opportunity princi-
ple.

But, the real domain of discretionary prosecution is limited and determined
by the concept and breadth of the concept the criminal offense, the manner of its
regulation and the inherent grounds that exclude it,more precisely, the formal
notion of a criminal offense expands the jurisdiction of principle of opportunity
and the material notion narrows it (Djurdji¢ 2010, 4).

Although criminal proceedings based only on the principle of obstruction
are logically realistically possible in practice,however, in procedural case law, it
is not fully justified by criminal-political reasons. First, moral and ethical rea-
sons of justice and constitutional equality demanded it, by the fact there couldn’t
be two types of citizens - one of them subjected by the criminal code, and the
others rejected from prosecution. Also, the opportunity on the other hand can
be a generator of arbitrariness andcreation of unequal criteria in criminal pro-
ceedings (Djurdji¢ 2010, 123), which can be done by certain legal mecha-
nismsneutralize, e.g. by the institute of the injured party as a subsidiary prosecu-
tor.

No metter on justified critical assesments, contemporary crime procedure
is almost imposibile without opportunity principle. Thanks to that, so called
trivial crime is abstracted from the form of strict criminal procedure. Althought
the usage of principle shows a lot of advantage in practice ( short procedure,
unloads courts, reasons of special and general prevention, avoiding stigmatisa-
tion of perpetrator, material compenzation et ctr.), even the principle shouldn’t
bee interpreted so extensive. To wide discretion power given to public prosecu-
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tor in a court practice could bee a good basis for avoidance of law enforcement.
Control mechanism and limiting of it’s use in any case should bee principle
of legality of prosecution, and the general purpose of all the criminal sanctions.

Legal basis of oportunity principle

Legal bases of contemporary form of modern day criminal proceedings are
numerous recommendations of Council Europe that dates from end of the 80’s.
They have not binding, but exclusively advisory character. The importance of
recommendations in practice is undoubted and evidented, we can see the Article
15 p.2 of the Statute of Council of Europe, which stipulates that Member States
may be required to regularly report the implementation of recommendations into
national legislation and there use in case law. Legislatively and legally important
are Recommendation No. 18' of 1987 and Recommendation No. 19* of 2000,
which indicate the need and importance of simplifying the forms of criminal
proceedings as well as the function and role of the public prosecutor.

The basic intension of Recommendation No. 18 is to simplify the existing
forms of crime as intensivly as possible procedure, primarly trought implementa-
tion of the principal of opportunity, or so called ,,discretionary persecution” in
national criminal law of the Member states of the Council of Europe. Recom-
mendation suggested to take out specific measures, such as out-off-court agree-
ments, or agreements between public prosecutor and defendant, the introduction
of summary criminal procedure for minor crimes, as wel as decriminalization
crimes of minor importance, such as traffic, customs, taxes, which are in most
cases the subject of judicial practice. All of these is especially important for ol
those countries whose national legislation steel makes differences between crime
act and mesdemeanors.

In order to aplly recommendation of Council of Europe to judicial prac-
tice, and especially that discretionary prosecution, there was necesseary to have a
direct and good reason for that, per example low level of endangerment of pub-
lic interes, also the relevant proove of guiltines of desendent of crime act, which
the public prosecutor has to dispose. Further, the Recommnedation No. 18 gived
a guedlines which prosecuting authorities have to use while making a decission
of taking a case, or refusing further case prosecution. Primarly, they have to
take care for constitutional principles and the historical legal tradition of the na-
tional legislation, as well as Article No. 5 and Article No. 6 of the European
Convention of Human Rights and basic freedoms.’> This Covention guarantees

' Recommendation No.R (87) concering the simplification of criminal justice (adopted by the
Committee of Ministers on 17 September 1987.) www.echr.coe.int

? Recommendation Rec (2000) 19 on the role of public prosecution in the criminal justice system
(adopted by the Committee of Ministers of the Council of Europe on 6 October 2000.),
www.echr.coe.int

* Law on Ratification of the European Convention for the Protection of Human Rights and Fun-
damental Freedoms with Additional Protocols, “Official Gazette of Serbia and Montenegro -
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the right for liberty, security, a fair trial, equality to all citizens by the law, the
principal of individualization of criminal sanctions, at the same time binds the
law to prosecuting authorities to be guided by nature while deciding on the apli-
cation of opportunities, by the gravity and the consequences of crime act, the
circumstances above crime was commited, the victim’s possition in the crime,
her personal circumstances and the consequences that how a possible verdict
could affect to the perpetrator of crime act.

Next to the proposed guedlines, Recommendation No. 18 especially in-
sists on the rights of victims criminal offenses which are precisely regulated by
the Directive of the European Parliament, No. 29/2012.* With thisthe document
defines the minimum standards and protective measures for victims of crime and
has been implemented their systematization into three groups - the right to in-
formation and support, the right to participation of victims incriminal proceed-
ings and the right to protection.

Recommendation 18 is particularly important for states whose criminal
proceedings are based exclusively on principlelegality. They are required by
national criminal law to prescribe the conditions that must be metto be fulfilled
so that for criminal acts in which the public interest is not predominantly endan-
gered, it could be initiatedprosecution. For example, the Recommendation insists
that the perpetrators of these crimes be prosecutedacts that require the consent or
request for prosecution by the victim of the crime as well as that the acting
judges have the authority to discretionfully suspend or terminate criminal pro-
ceedings under the same conditions andthe circumstances under which the public
prosecutor as the direct body of criminal prosecution may do so.

Recommendation 18, which regulates Council of Europe, is complemen-
tary to Recommendation No. 19/2000 Council of Europe that functions and
powers of the public prosecutor in criminal proceedings. She gave a recommen-
dation forauthorization of the public prosecutor to discretionarily decide on al-
ternatives to criminal prosecution which means guided by reasons of opportunity
and expediency, to abandon it or to conditionally prolongs it’s own beginning.

Corelation between opportunity principle, legality and a minor crime act

The relationship between these two principles is very important because
they address issues of criminal obligationprosecutions for crimes prosecuted ,,ex
officio”. It is crucial in both principles is the position of the public prosecutor
who moves within the framework of the principle of formality. In the period so
far mostly there was more talk about the pronounced dichotomy and opposition

International Agreements”, No. 9/2003, 5/2005, 7/2005 - correction and "Official Gazette of RS -
International Agreements", no.

* Directive 2012/29/EU of the European Parliament and of the Council of 25 october
2012.establishing minimum standards on the rights, support and protection of victims of crime
www.eur-leh.europa.eu
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of these principles where the principle islegality had a positive and the principle
of opportunity a negative omen (Cigler, 1995, 560). Over time, their mutual rela-
tionship became more and more complementary and less and less opposed.

The principle of legality implies the duty of the public prosecutor to al-
ways initiate and conduct criminal proceedings procedure when it has at least the
basis for suspicion that a criminal offense has been committed that is prosecuted
“ex officio” duties. One of the most complete definitions of the principle of le-
gality was given by W. Bayer, according to which he is “public prosecutor is
obliged to carry out criminal prosecution (to initiate criminal proceedings, to
perform the function of ongoing prosecution ofcriminal proceedings), whenever
it is probable that the legal conditions for the application of some criminal sanc-
tions against a certain perpetrator of a criminal offense who is prosecuted ex
officio, and that there are no legal obstacles to prosecution” (Bayer, 1982, 159).

On contrary to legality, opportunity gives the right, that is, the authority of
the public prosecutor to do so for a reason expediency does not initiate or con-
duct criminal proceedings and if the real and legal reasons for that are met, that
is, even if he has the appropriate evidence. On that occasion, the public prosecu-
tor is in discretion decision - making is governed by the public general social
Interest.

Based on the above, three important common elements of the principles of
legality and opportunity stand out, that is the obligation to prosecute, the holder
of the obligation to prosecute and the conditions for the occurrence of prosecu-
tion (Cigler 1995, 562).

Synthesizing the content of all three common elements that connect the
principle of opportunity and legality, we can state that in both cases it is a series
of driving activities, investigative and the accused, the competent state body, the
public prosecutor, which are undertaken with the aim of the perpetrator of the
criminal offense discovers and brings to justice with the prior fulfillment of the
real and legal reasons that are refer to the becoming of evidence of a certain de-
gree of suspicion that there is a crime that is being prosecuted ,,ex officio” or that
there are no obstacles to prosecution (statute of limitations, amnesty, etc.). At
the same time, it is especially important to ensure that not only no one is inno-
cent during the criminal proceedings to be convicted and not to initiate criminal
proceedings against an innocent person at all. More precisely, it is necessary to
disable the initiation of proceedings when it seems unfounded and not expedient.

In terms of the ,,demarcation element” - the result of the obligation to
prosecute, which can be positive or negative - there are different views in the
part of legal theory. More precisely, the question arises whether one and the an-
other principle is established in the obligation of the public prosecutor to prose-
cute or adheres to the principle of legality, it is an obligation and the principle of
rebuttal on the right to prosecution. Attitude is considered and prevails that the
principle of legality and obscenity oblige the public prosecutor to prosecute with
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the difference that is in the first case, in the case of legality, that obligation
springs or automatically springs from the law, and in the case of opportunity
only after a comprehensive assessment of expediency based on measuring the
public interest. So, essentially the criterion of differentiation is a discretionary
assessment or freedom of decision between several alternatives that is not abso-
lute and arbitrary but on the contrary limited by a series of juridical and non-
juridical control mechanisms. Arbitrarly discretionary conduct of the public
prosecutor, which is really possible, could limit, or completely excludethe public
interes, which has a strong and not the omitted role of a managerial corrective
factor. Therein lies the ratio legis of the principle of opportunity, which essen-
tially does not dangering the constitutional principle of formal legal equality
before the law and legal security of citizens, ie the rule of law.

However, the question can conditionally be asked whether the principle of
opportunity threatens or denies fairness as a moral-ethical value category with
which it is allegedly incompatible. That kind of a starting point is often derives
and on the basis of unilateral considerations the correlation of these two princi-
ples. Be guided exclusively by this value criterion, it is considered that the prin-
ciple of legality is more appropriate, authoritative and legitimate because of op-
portunity, that is, by not bringing a legal matter per court, the function of the
public is flagrantly usurped prosecutor or institutionaling injustice, which is es-
sentially not true. In this way, the question becomes relevant affirmation of the
principle of opportunity as well as the collision of reform processes and the im-
plementation of modern tendencies in the science of national criminal procedural
law and the achievement of qualitative and quantitative effectiveness of criminal
proceedings. Cezare Bekarija once spoke about the importance of an efficient
criminal procedure, an Italian jurist and politician, advocate of the ethics of
utilitarianism, who considers it just and “useful only an urgent punishment” that
reaches the defendant of the crime. In order to achieve all that, a modern one is
needed normative criminal procedural basis in whose concept is the principle of
opportunity.

Although in the criminal procedure legislation of the Republic of Serbia,
the principle of legality is the basic principle of criminal law prosecution, this
does not mean that these two principles cannot coexist in the same public crimi-
nal system lawsuits because it is of principled and fair significance (Djurdji¢
2010, 10). On the contrary, regardless of the observed differences and similari-
ties between them, which are mostly of a procedural legal nature, there is an
increasingly noticeable rapprochement between these two principles both in the
legislative legal field and in court practice.

It is evident that the principle of opportunity is more meaningful because
the competent public prosecutor examines not only the legality of initiating
criminal proceedings, as is the case with the principle of legality, is already be-
ing examined and assessed real and legal conditions of substantive criminal law
and consequently criminal political lawexpediency and justification of its initia-
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tion based on the general social interest, whichspecifically means that it can but
does not have to prosecute the perpetrator. From this essential difference, it fol-
lows the different effects of these principles on the application of criminal sub-
stantive law. The principle of legality provides absolute certainty of the applica-
tion of substantive law through the imposition of criminal measures and punish-
ment (Djurdjic, 2012, 258), while the princip of opportunity ,,breaks the link
with the theory of absolute punishment” (Gruba¢ 1988, 79), that is the applica-
tion of substantive criminal law is limited. This diversity rightly raises the ques-
tion the intensity and scope of criminal legal protection, which is automatically
guaranteed by the law and with opportunity it depends by the assessment of the
public interest.

Starting from the fact that the principle of opportunity is characteristic of
those procedural legislations which adopt the formal notion of a crime, in prac-
tice it often happens that the crime is committed in all its own way features and
elements constitutes a criminal offense without the public prosecutor undertak-
ing criminal prosecution from the reason that in this particular case it is an act of
minor importance, its execution is not no damage was caused or it was insignifi-
cant and the perpetrator had a low degree of guilt. In such situations, the princi-
ple of opportunity, which is based on the institute, is inevitably applied a sub-
stantive criminal law - an act of minor importance. More precisely in the formal
legal construction of the criminal the work is absent or it is an insignificant so-
cial danger, so in such cases the institute is applied of minor importance as a
general legal basis for the exclusion of the existence of a criminal offense. Omis-
sion of social dangers as a material element of the crime are criticized by some
authors and considered a disadvantage of the Criminal Code (Lazarevi¢, 2011,
74).

On this way, in the legal system and Justicial practice, it would be easy to
closing cases ff so called ,,trifled”, minor or ,,light” crime acts. Althought, there
is a point of justice in that parallel coegzistention of substantive law above pro-
cedure law mechanisms — minor crime act and opportunity principle — because
effect of both of them is almost the same. In the West Europe states legislature,
the ,,trifled” crime acts are in most cases procedured by the principle of oppor-
tunity of prosecution, while in the Republic of Serbia this problem is in the juris-
diction of all two laws — criminal material law and criminal proceedings law.

Minor crime act is a objective-subjective category, which means that for
it’s existence it’s necessary for relevant circumstances to get happend, corelating
crime act whith a perpetrator, so crime act should bee ,trifled” in objective
sense, and in a subjective sense also (Stojanovi¢ 2015, 52-53). In order to pre-
vent a full crime proceedings proscution in this situation, there would bee ned-
ded three condicions — first that level of guiltines of perpetrator is not so huge,
second that harmful consequences of crime act are to small, or even unrecog-
nisable, ant third that general purpose af criminal act dos not reqiure a imposi-
tion as well as the prison sentence up to three years or a monetary amercement

237



Borisa Leci¢, Principle of Opportunity of Criminal Prosecution — Legal and Theoretical Aspects

is prescribed. A tribunal and a public persecutor could decide if the condiciones
of endangerment of the protected person goods of small importance and degree
are met, at the other hand the assesment of the principle of opportunity is exclu-
sively in jurisdiction of public prosecutor. Viewed from a angke of purpose, the
essence of the work with small importance, and a principle of opportunity is
identical and refers to non-undertaking of criminal prosecution,and expediency
is the basic criterium that the public prosecutor is guided by in assesment. A
resolution that brings a public prosecutor for a minor criminal act is final, but in
case of principal of opportunity it has temporarly efect bacause it’s own full
legal force depends of the fullfilment of previously assumed obligations. That’s
why it considers that in court practice preference should bee given to a part of
small importance baceuse that in statement there is no criminal offense in a con-
crete case, it does not implicitly create a obligation to prosecute.

That’s why there is a common opinion that applying of the principle of
opportunity has a supsidiyar character, ie. that it could be aplied in case that
criminal legal intervention is not included in the domen of the substantive legal
law. As a editing argument in a count of priority of the minor crime act, it’s
stated that a existance off criminal offence in exclusive jurisdiction of substan-
tive, and not criminal proceedings law, and as an additional reason it is stated a
real danger of arbitrarines and freedom of making decision and evaluating of the
public prosecutor when invokes to opportunity. There are prevailing attitudes
that the public prosecutor acts according to the principal opportunity criminal
prosecution cannot have the complementary character of a institute of acts of
small significant, but on contrary these mechanismsm are largerly compatible,
because they have the same common goal, and the differences are evident in
terms legal conditions of application (Kiurski 2015, 156-157).

Judicial practice and legal theory confirm that the institute of minor acts is
not used enough in modern criminal law and that there is no significant place
and function in resolving the issue of easy crime as opposed to a principle of
opportunity which is, more or les, in consideable expansion and essentially, it
has priority.

Evolution of opportunity in a criminal proceedings law of
the Republic of Serbia

Intensive processes of globalization and numerous political and economic
changes in the world have had consequencesthe trend of rapid growth of all
forms of crime which has led to the expansion of the criminal zone and
stronglythe ingrained view that ,,repression is the most effective form of the fight
against crime” (Johnstone 2002). In such an environmentexcessive repression,
criminalization, punishment and, conditionally speaking, legal violence, the em-
phasis is allit puts more on the security of society and stricter punishment, and
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much less on the concept of crime policy based on the rights and needs of the
student and the victim, like abandoned resocialization, rehabilitation with paral-
lel reaffirmation of criminal sanctions. Traditional and retributivethe criminal
law system proved ineffective and crime rates were rising. Impotence and the
defeat of the repressive criminal justice system inevitably has required a new
concept of social and legal reactions to crime in which the law of injured part
and the victim will no longer be marginalized in criminal proceedings, which is
partly expressed in the application of the principle of opportunity in court prac-
tice. On the contrary, some legal solutions in our criminal legislation were not
even taken into account about minimal rights of the injured party, primarily of an
informative nature, per example to be informed in progress of criminal proceed-
ings for which is legally interested. This was contrary to the UN Declaration of
basic principles of justice for victims of crime and abuse of power.’

These trends have led to strong reform processes for national criminals
legislations in a number of European countries that are characterized by diver-
sionary models and simplified forms of criminal procedure that achieve the goals
of restorative and consensual justice. Basically restorative justice are vorius
criminal proceedings law mechanisms to support the injured and a victim, in
terms of content, they refer to alternative forms of responding to a crime, like a
compesation, restitution, reparation or damagges payment. The goal is to react to
the committed crime not only legally but also and social measures and to estab-
lish the state that is most similar to the state that existed before of the committed
crime (Pavlovi¢ 2008, 859-863). Of course, the implementation of diversion
models and alternative forms responding to trifled crime does not preclude a
putative system of criminal sanctions especially punishment of imprisons when
it comes to serious crimes because they justify it and demand it by criminally or
politically reasons.

The development of the concept of restorative justice and the implementa-
tion of diversionary models also marked reforms in processes of criminal legisla-
tion of the Republic of Serbia already in the first years of the 21st century, which
was partly achieved through the introduction of the principle of opportunity in
the criminal proceedings law of legislation of our country. It is considered one of
the most significant achievements of criminal policy. In that period, our country
implemented and ratified several international conventions, treaties and other
international instruments in order to get more efficient and economical criminal
proceglure and the normative basis for that was the Criminal Code procedure of
2001.

The next general world reform course was introduced by our legislator in
the CPC from 2001, Articles 236 and 237. which have input the principle of op-
portunity in our criminal justice system.

3 UN General Assembly Resolution, No. 40/34, 1985
% Criminal Procedure Code, Official Gazette srj no. 70/01, 68/02 and Official Gazette of RS no.
58/04, 85/05, 115/05 and 49/07
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The institute of opportunity has implied the authority or the right of the
public prosecutor to discretionly decide or to initiate criminal prosecution based
on the expediency of the public interest. It’s discretionary conduct was applied
only in relation to the lesser crimes for which he wasprescribed imprisonment
for up to 3 years and a monetary amercment. All the circumstances that were
taken into account were taken into assesment,relating to the crime committed,
the person and his age. International legal standards started from that public
prosecutors, in addition to being in the function of protecting the public interest,
are obligeated to ,,search for justice”, that is, they should voluntarily reject the
criminal report and give up further to prosecution if he did not provide sufficient
relevant evidence.

Article 236 of the CPC refers to the conditional opportunity of criminal
prosecution, which was considered one typeof a hybrid, mixed criminal pro-
cedeengs law institution that contains elements like non-initiation of criminal
procedure as well as elements of forgiveness to the perpetrator of the criminal
offense if he previously fulfills certain obligations (Bejatovi¢ et al. 2012, 32).
Precisely because of these specifics, it is very difficult to determine a real and
unique nature of this new institute, because the conditional postponement of
criminal prosecution, according to some authors, is higherresembled forgiveness
or some kind of special pardon or pardon sui generis or failureattempts to am-
nesty from criminal prosecution if the perpetrator of the criminal offense within
the given period didn’t fulfill accepted obligations (Jeki¢ and Dani¢ 2005, 220).

The purpose of introducing this procedural mechanism in our legislation
was to relieve and rationalization of criminal justice, simplification of forms of
criminal procedure in cases of the trivial crime, non-opening of criminal pro-
ceedings if a specific criminal matter can solve in a different socially acceptable
way. At the same time, discretionary assessment is very important for a public
prosecutor based on the established facts and personality of the perpetrator, that
he is a suspected ready to act according to his instructions and fulfill certain pre-
scribed obligations, depreciate or eliminate the consequences of the criminal
offense from the initiation of criminal proceedings and from the eventual pun-
ishment. Necessary precondition for his discretionary action, as a postponement
of the criminal procedure is the fulfillment of material and procedural condi-
tions, ie existing of reasonable suspicion that a certain person which committed a
criminal offense that is prosecuted ex officio. When he assessed that the applica-
tion was conditional to the postponement of the criminal prosecution is justified,
the public prosecutor states in the minutes that it is legally binding agreement or
consent of the suspected in terms of content and deadline of specific obligations
and measures which should be performed. If he fulfills the stated obligation, the
public prosecutor will reject the criminal report with a decision, otherwise he
will initiate criminal proceedings. For some of the listed measures and obliga-
tions, Article 236, paragraph 1, items 2 and 3, the consent of the injured part is
required as well as that the suspect fulfills the due maintenance obligations and
to pay a certain amount in favor of a humanitarian or fund organization, or to a
public institutions.
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Another possibility of applying the principle of opportunity is provided by
Article 237 of the CPC from 2001, where it is stipulated that the public prosecu-
tor may dismiss a criminal complaint without prior postponement of the criminal
prosecution if the suspect, due to actual remorse, prevented the occurrence of
damage or the damage is completely compensated and according to the circum-
stances of the case, the imposition of a criminal sanction would not be fair. In
this case by the public prosecutor by his own observation without the prescribed
objective criteria, from case to case assesses the activity of the suspect, which is
contrary to Recommendation no. (87) 18 Council of Ministers and Recommen-
dation REC (2000) 19, which suggest prescribing in national legislation criteria
and measures in order to avoid arbitrariness of the public prosecutor in court
practice during discretionary decision-making. The decisions from Article 237
gave broad powers to the public prosecutor because the decision he makes in this
case was final and was not the subject of any institutional control. The question
of the implications of a possible misjudgment by the public prosecutor was justi-
fiably raised possible abuses of his powers.

Even if it rapresents a modern tendetions, normative solutions of principle
of opportunity, according to the CPC from 2001. have been a subject uf numeral
critical analyses by the professional public, because there are incomplete and
inaccurate legal regulations, and the missing of appropriate criteria brought it to
it’s different application in case law. Due to that, in 2004. amendments to Article
no. 236 of CPC were made, which allowed to public prosecutor to required the
consent of the court fo the conditional postponement of the criminal prosecution.
There werer also introducted a two of new measures that may oblige the suspects
to abstain from alcohol and narcotics and undergo psychosocial therapy.

Inconsistency of case law and a number of legal illogicalities and frequent
amendmetns and gaps resulted by new solution for opprtunitie and implemented
in 2006. CPC.’ First, it was repeald determinant “with the consent of the court”,
and the term of postponement of criminal prosecution was replaced by the term
»forgiveness prosecution of a suspect who has fulfilled the certain obligation”
and a public prosecutor got availability of additional alternative measures. Also,
the order of organizations, funds and public institutions to witch a certain
amount of money is payed for socially useful and humanitarian work. Like a
special condition for each of the imposed obligations, it can be ordered to the
suspect a monetary amecment request to the injured part, or to apologize to him
personaly. On the other hand, unconditional principle of opportunity is defined
as a “inexpediency of criminal prosecution due to real resipiscence of a suspect”.

A special feature of this CPC are two groups of measuers, which the pub-
lic prosecutor could impose to the perpetrator of the crime (Skuli¢, 2007, 830-
831). The public prosecuto could impose some measures with no metter on atti-
tude of injured part, includin elimination or comensation of damages, settlement
of alimony obligations, consent to withdraval of usin alcohol and narcotics, as

” Criminal Procedure Code of the Republic of Serbia, Official Gazette, 46/2006
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well as employment of the perpetrator of the crime act, on jobs that correspond
to his working abillities and professional qualifications.

For measures determining the payment af a certain amount of money in
favor of a humanitarian organizations or public institutions related to the per-
formance of soccially usefull and humanitarian work, it’ nedded a prior consent
of the injured part.

The specifity of “adhesive measures” which include the personal appology
of the perpetrator of criminal act to the injured part and a fullfilment of monetary
amercment, consist the fact that public prosecutor may designate them as an ad-
ditional obligation, in addition of the any above basic measures.

The principal of opportunity had undergone by numerous and significant
changes by the amendments of CPC 2009.® Actually, the possibilities of apply-
ing the opportunity to criminal offences for which a prison sentence of up to 5
years and a number of measures avaliable to public prosecutor has increased.

As a special novelty, the CPC foresaw the possibility thet the public prose-
cutor, untill the end of main trial, with cummulative fullfilment of two condi-
cions — the consent of the court, and that is a criminal offense for which it is, as
the main punishment is inprisonment for up to 3 years and a monetary
amercment — to drop the criminal prosecution, if the suspect previously fulfills
one or more of the following prescripted measures, - eliminates the harmful con-
sequences, or compensate for the damage caused by paying a certain amount of
money in favour of a humanitarian organization, fund or public institutions, per-
form socially usefull or humanitarian work, fulfill the obligations about mainte-
nance, to undergo withdrawal from alcohol and drug use with psychosocial ther-
apy, to past the driving test and complete the another propriate cours and other
obligations determined by a final court decisions and respect the other restric-
tions, primarly those relating to measures protection from domestic violence.
For some of these measuers (payment monetary amount in favour of humanitar-
ian organization and the performance of socially usefull and humanitarian work),
the prior consent of the injury part is required. Possibility of public prosecutor to
drop the criminal prosucution untill the end of main trial is also envisaged, if it is
a criminal offense which it is prescribed imprisonment for more than 3 years and
up to 5 years only if he approves it with his decision of out-of-court panel.

When a court renders a verdict rejecting the indicment due to the with-
drawal of the public prosecutor from the criminal prosecution, because the sus-
pect fulfiled one of the stated obligations toward the injured part, the injured part
could not be acquired by the status of a subsidiary prosecutor, because there is
no basis for that.

Conditional waiwer of the already initiated criminal prosecution, as a new
legal possibility, caused the dilemma in theories and practicis and the question
wheter this is really about obstruction because the public prosecutor is ,,de facto”

¥ Official Gazette of the Republic of Serbia no. 72/2009
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giving up from the charge and not the prosecution. Strictly observed, it’s consid-
ered that here it is not a typical opportunity because the prosecution started here,
so during the criminal procedings looks like public prosecutor just gave up.

No metter on this different interpretations, which has no essential, but
more legal theorethical significanse, new measures from 2009 CPC obliges the
public prosecutor to always examine ,,ex officio” wheter there exist conditions
for the application of the principle of conditional opportunity about crime of-
fense for which it is prescribed monetary amercment and imprisonment up to 3
years, which made this principle basic and not a deviation of the principle of
legality (Bejatovi¢ et al. 2012, 57-59). This could be a most significant feature
and a novelty of a CPC 2009. which contributed to a more intensive qualitative
and quantitative application of the principle of opportunity in court practice.

Principle of opportunity in positive criminal legislation of
the Republic of Serbia

Proceeding of the public prosecutor by the principle of opportunity in ap-
plied Criminal Procedure Legislation of Republic of Serbia is regulated by Arti-
cles no. 283 and no. 284 of the CPC from 2011.°

Although the principle of legality was accepted in our criminal proceed-
ings legislation, a new CPC continued the tradition of application of opportunity
by offering to defendant, instead of criminal procedure and sanctions, anjurment
or rejection to prosecute, if he fulfills a certain previously taken a social usefull
obligation. Therefore, this are the discretionary powers of the public prosecutor
causally related to reparative activities of the suspect, aimed at finding the stan-
dards of justice and fairness.

This new Code solves the application of principle of opportunity on almost
the same way, which is now, unlike the previous period, applied in a great extent
in a simplified way. Proceeding of public prosecutor according to this proce-
dural institute are realized in two forms — to postponement criminal prosecution
and dismiss criminal charges.

The regime of postpomenent of criminal prosecution refers of any criminal
offense for which is prescribed the sentence of monetary amercment even up to
inprisonment for 5 years. In order for that to happen, it is necceseary for a sus-
pect to accept and fullfil one ore more diferent obligations assigned to him by a
public prosecutor, guided by goas of opportunity. the kind of obligations ranges
from eliminations of harmful consequences, compensation for caused damage,
payment of monetary amount to humanitarian organizations or public purposes,
performing sicialy usefull or humanitarian work, quiting of use of alcohol and
drugs, all the way to eliminating the causes of violente biheviour throught sub-

® Criminal Procedure Code of the Republic of Serbia, Official Gazette, no. 72, 2011 101/2011
121/2012, 32/2013, 45/2013, 55/2014
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mission psihological treatment and the fullfilment of other obligations and re-
spect for the restrictions, established by a final court decision.

It is evidente that pospomenet is a only a transitional phase in a succesive
conduct of public prosecutor who will make the decision of prosecution after the
expiration of deadline for fullfilment of the suspect’s obligations. Precisely, pro-
cedings won’t bee initiated temporarly, because of the fact that ultimate point is
a fullfilment of commitmens and giving up it’s menagement. If the suspect in
the given period, that can't be longer than a 1 year, can not fullfil the obligation,
the public prosecutor will reject the report by his decision, and he wil inform the
injured part, who has no wright to object to the upper-public prosecutor. But, if
the injured part is not satisfied with the decision, or the damage is not reim-
bursed, he reserves the right to release his substantive law in further civil pro-
cedings.

One of the important differencer in relation to the previuos solutions is that
no longer possible conditioned refusal of the public prosecutor from criminal
prosecution as it was before the end of a main trial, but public prosecutor’s dis-
cretionary assesment is now limited, and reduced to pre-investigation actions, or
at the stage of deciding of criminal report, which is in line in the concept of the
prosecutorial investigations.

Also, the valid Code gave up from controversial decision, which postpones
for the criminal prosecution, as well as a assumption and execution of certain
obligation of the suspect required a consent of the court and consent of the in-
jured part. This consent and the consent of the injured part are not requred any
more, because about all issues above exclusively decides the public prosecutor.
In this way, the status and a functional position of a public prosecutor is qualita-
tively sthrenghtened and lives him a wide margins for manevaur for aplication
of the opportunity. As a state institution, the public prosecutor is authorized and
competent to decide freely and at the same time to protect the public intereste
and a injured part ineterst.

Regarding the range of obligations that public prosecutor imposes on the
suspects, the previous solutions had been taken over and retained, with the difer-
ence that possibilities of determing (imposing) the measure of taking a driving
test are excluded exams and additional driving training and other appropriate
course and an earlier measure of submision psychosocial threatment refers only
to te elimination of causes of the violent behaviour.

In addition, the curent CPC has established the possibility of ,,institutional
monitoring” and control by an executive measures ordered by the public prose-
cutor, which is a very significant innovation. Actually, control over by perform-
ing the undertaken obligations is performed by the commisioner of the adminis-
trative boda responsible for the execution of criminal sanctions.

The decision of postpone the criminal prosecution is made in the form of
order.
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CPC from 2011. didn’t regulate the procedure of distibution of financial
resources intended for humanitarian organizations and public institutions and
there was no legaly precription for control of spending those funds. Public
prosecutor, at there own discretion, decided of the direction of these funds,
which potentionaly open space for possible abuses. By ammendmets from CPC
2014."" these shorcomings have been eliminated, and all avaliable funds of im-
plementation by principle of opportunity, are transferred on one acount and then,
on a basis of a publicly conducted competition by ministries of justice, distrib-
uted to final users. Exeptions of these rulle are cases of direct allocation of these
funds for the threatment of children abroad, when the Republic Fund for health
insurance is able to provide it on this bases.

Other form of applying the principle of opportunity up to an adult persons,
perpetrators of crime act, by a Legislation of Republic of Serbia, is a posibillity
to dissmis criminal report, althought there exist all conditions for prosecution.
This form is regulated by an Article No.283, part 3. by Criminal Procedure
Code, and in theory and also in the court it is called ,,unconditioned” or ,,pure”
opportunity.

Actually, it’s neccesery to admit three main conditions, regulated by the
Code — first, it shoud be a criminal offense which is punishable by inprisonment
for a term not longer then three years, second, that the suspect is due to the real
remorse prevented the occurrence of the damage, or compensated the damage
completely, and third, that the public prosecutor asses that the imposition of
criminal sanction would not be fair, according to circumstances of the case.

As same as a institution of postponement of criminal prosecution, this is a
deviation from principle of legality, because it is about minor crimes, for which
the criminal prosecution is not always necceseary and fair-porposeful. The
criminal-political justification of this form of opportunity arises from reestab-
lishment of the previous situation between the accused and the injured part, or it
comes to reconciliation between them and normalization of relations. Conse-
quently, the sanctuary intervension by the state could only be counterproductive.

Deciding of the rejection of the criminal report, the public prosecutor de-
cides on the criminal prosecution completely independently and by ful discre-
tion, assesing the fairness of the possible imposition of the criminal sanction,
especialy guided by the circumstances which are related to the personality of the
accused and under which the crime is done.

The application of this form of opportunity is very rare in practice, because
there are no clearly defined objective and measurable criterias, more precisely, it
all comes down from the personal assesment and observation of the public
prosecutor. Tha’ts why, during the discretionary assesment, he mainly manages
to analysis of the defendant’s action, that’s if he was, in the preventing of occur-
ence of damage or it was compensation completely voluntarly, freely, regardles
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of the action of external or other factors, and what was his determinig moral and
ethical motive, which is the base of his real remorse. Sometimes the honesty of
the conduct and the real remorse of defendant could be assesed on the basis of
external manifestations of his behaviour (crying, physical gestures and other
fellings). Another important element of the assesment of the public prosecutor’s
expediency are certainly the data from criminal and misdemeanor records, that
gives an answer if it was the person proned to criminogenic and violent behav-
iour.

This form of opportunity is much simpler in practice, it is not conditioned
by deadlines and execution obligations by the defendant, the agreement of dam-
age compensation. If cumulative conditiones are met, prescribed by the law, then
the public prosecutor may reject the criminal report, on this basis and if defen-
dant opposes such a decision (Bejatovi¢ et al., 2019, 35), also if he has fully and
voluntarily manifested his freely expressed will to remove the consequences of
his behavior.

Before making a decision of rejecting a criminal report, the public prose-
cutor, in order to fully objectify his assesment of expediency, also practices es-
tablishing contact with the injured part, notin terms of obtaining his consent ti
dissmis the criminal report, but in order to verify wheter the defendant was
really fully compensated the caused damage.

So, by rejecting the criminal report on this ground, the criminal case ends,
provided that injured part has no more right for objection to the higher public
prosecutor, in order to protect his legal interes. More precisly, the public prose-
cutor informs the injured part that there is no place for objection.

Concluding remarks

Although it is a deviation from the principle of legality, the opportunity in
modern criminal proceedings is a very important instrument of simplified proce-
dural forms by which minor crimes are resolved in the zone of the actions of the
public prosecutor and not the court. This is in agreement with the Recommenda-
tions of the EU Council of Ministers, which suggest simplification, diversionary
forms of criminal procedure in the state response to crime and the installation of
a new role of public prosecutor, all with the primary goal of ensuring the effi-
ciency of criminal proceedings and criminal justice.

However, although twenty years have passed since its legal standardiza-
tion in our criminal procedure legislation, the experiences in its practical applica-
tion are even before the initial reservations, positive but the expectations were
significantly higher, especially in terms of the scope of its application. This is
evidenced by the available statistics (Bejatovi¢ et al. 2019, 35) of prosecutorial
practice, which indicate insufficient use of the capacity of this legal institute.
They show that the total number of criminal cases in primary and higher prose-
cutor's offices in the Republic of Serbia, which were resolved by applying the
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principle of opportunity - postponement of criminal prosecution - is 13.6%,
which can be assessed as relatively insufficient with the fact that there are no
limiting circumstances which limit discretionary actions conduct and decision-
making of the public prosecutor.

The analysis of prosecutorial practice shows that the reasons for this
should be sought on the part of the public prosecutor who justifies his reserva-
tions in the application of both forms of the principle of opportunity by criminal-
political reasons of fairness in the protection of public interest, equality of all
citizens before the law legal certainty and the moral requirement that the defen-
dant be punished. More precisely, in the absence of measurable objective crite-
ria, it is difficult in any particular case to strike a balance between social and
individual interests, so in such circumstances more priority is given to the public
interest, which is conditionally said, logical and justified. Of course, the applica-
tion of the principle of opportunity can in practice lead to a number of unfair
situations, to the possible denial of justice as a moral and ethical category and
other implications that may provoke reactions from the professional and lay pub-
lic, which increases public prosecutorial reservations. That is why the instruc-
tions of the Republic Prosecutor's Office on objective, measurable criteria re-
garding the practical application of the principle of opportunity in order to relax
the objection in their expedient treatment and uneven practice are extremely im-
portant.

In the conditions of impotence of the system of classical punishments and
failure of resocialization, a solution in response to milder forms of crime should
be sought either in greater application of newly introduced legal institutes or
their transformation and adaptability to traditional legal solutions in order to
achieve full legal effect of proclaimed goals. The question justifiably arises
whether the modern "legal-sociological" concept of restorative justice is one of
the solutions that reduces the role of the state in the conflict triangle - the perpe-
trator, the victim, the state as advocated by some criminologists, because it opens
more room for maneuver direct involvement of interested parties in resolving the
consequences of the committed crime.

One of the most important instruments in this area is certainly the principle
of opportunity with the correction of its existing modalities - for example
through more significant and active involvement of the victim in the resolution
of the criminal case and reaching a mutual compromise of interest with the inevi-
table and verifiable corrective role of public Attorney.
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