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ABSTRACT

The modern development of criminal sanctions in recent decades more and more
emphasizes the establishment of new alternative penalties with which it will be
able to achieve all the elements of the purpose of punishment and in addition will
significantly reduce or completely remove all the possible negative effects of the
existing criminal sanctions, primarily imprisonment. This study will give a review
of contemporary trends in the application of criminal sanctions and the system
of their enforcement, starting with the consideration of the basic characteristics
of the European criminal law, and special attention will be attended to the
historical development of the system of criminal sanctions and their enforcement.
All questions previously stated will be further discussed in a concise comparative
presentation of alternative sanctions in some of the Member States of the
European Union.

Key words: alternative criminal sanctions, criminal sanctions, imprisonment,
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1) YBO/[,

HOTp66a carjieiaBakba OB€ TEMATHUKE IIPE€BACXOAHO IPOW3HUJJIa3nu U3
BI/ILLIeﬂeI.[eHI/I]'CKI/IX HOTpe6a " CTpEMJ/bEHad [a Ce NMOCTUTHE CBPXd Ka)KHhdBdbbad
YYHHHUOLIA KDUBHUYHOT [eJia Y3 [IOTIIYHO OACYCTBO, UJIN 6apeM Y3 3HATHO CMabhEemhe

! [IpaBHU daKy/TeT 3a IpUBpPeAY U IpaBocyhe, YuuBepautet [IpuBpeaHa akasemuja, HoBu
Cag, E-mani: e-mani: zdjbjelajac@gmail.com; nbingulac@pravni-fakultet.info.
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Moryhux HeraTUBHUX edeKaTa Koju ,IpaTe” mnojeauHe mocTojehe o6JnKe
KPUBUYHUX CAaHKLMja. Y 0BOM pajy 61he HauMmbeH OCBPT Ha CaBpeMeHe TeH/eHIje
y IpUMeHH KPUBUYHUX CaHKLMjA U CUCTEMA HHXOBOI U3BpLIeha NOYEBILH Of
pasMaTparba OCHOBHHMX KapaKTepUCTHKa eBPOIICKOI KPUBUYHOT NIpaBa Y OKBUPY
Kojer he noce6Ha nakmha 6UTH YKa3aHa UCTOPHUjCKOM Pa3BOjy KPUBUUHHUX CAHKIIMja
Y CUCTEMY FbMXOBOT U3BPLIEH:3, a CBE KaKO 6U ce MpUOJIMKUIIE U 60Jbe cariefasie
Beh momeHyTe caBpeMeHe TeHZeHIuje. C 063MpOM Ja je KasHa 3aTBopa
Hajy4yecTasivja CaHKIIHja, Tj. 1a ce pe/iBrubha 3a HajBUIle KPUBHYHUX JieJa YaK U Y
CHCTEMHMa Y KOjUMa Ce U ia/be IIpUMelbyje CMPTHA Ka3Ha, HeClOpHa je YMbeHNLa
Jia yIpaBo oHa nokpehe MHOra Hay4Ha U CTpy4YHa pasMaTparba Ha TeMY HeHHX
Moryhux HeraTuBHUX edekaTta. UMajyhu mpeTHoaHO Ha yMy, y paay he ce y kpahum
[pTaMa HAaYMHUTHU OCBPT Ha pasBoj, ald U Ha CUCTeMe HU3BpLIeHa Ka3He
3aTBopa.lleHTpasHu Jleo pasa 6uhe nmocBeheH caBpeMeHMM NpUCTyNUMa Y
HOCTYTIakby Ca NPeCTyNHULMMA U TPUMEeHU a/ITepHATUBHUX CAaHKLM]ja Y 10je AUHUM
Jp>kaBaMa 4iaHuLaMa EBpoIicke yHUje, aju ¥ pe3y/lTaTUMa U 3aK/bydlMMa [0
KOjHX Ce [IOILLJIO Ha KPajy OBOT UCTPaKHUBakba.

2) IIOJAM "1 KAPAKTEPUCTUKE EBPOIICKOT
KPMBUYHOTI ITPABA

PasMaTpame akTye/HUX KpUBUYHOINIPABHUX NIUTama, NOCAeAbUX AeleHuja,
HUje yNOTIYHOCTH Moryhe 6e3 acleKTHOT carjlefjlaBalba U U3 yIJla eBPOIICKOT
KPHMBUYHOT IIpaBa, Koje ce BUllle 00Hja Ha 3Hayajy y okBUpY MehyHaponHor
KPHMBHUYHOT IIpaBa. 3Ha4yaj U HacTajale eBPOIICKOI KpUBUYHOT NpaBa Ipe/cTaB/ba
I10jaBy KOjOj Cy IpeTXo4uJie UCTOPUjCKe, APYLITBEHe, IOJUTUYKE, eEKOHOMCKe U
KyJTYpOJIOLIKe IpoMeHe y EBpo1ny, a Koje Cy 3ano4yeTe HernocpeAHo HaKoH /lpyror
cBeTckor parta.’ [lojefuHU ayTopu yKasyjy /Aa €BPOINCKO KPHUBHUYHO IPABO
npejcTassba: 1) reorpadcKy NpunagHoCcT noctojeNux KPUBUYHUX CUCTEMA, IPU
4yeMy MOCTOjU CBeCT 0 MehyCOGHMM CAMYHOCTMMA M pas/iMKaMma, ajld U Ja ce
€BPOICKO KPUBHUYHO MPaBO pPasJIMKYyje 0ff eBPOICKOT perroHa Hor mpasad; 2)
VHCTUTYLMOHAJIHY [IPUIIAJJHOCT perMoHa/JHX KPUBUYHOINIPABHUX IIPaBUJIa, [IpU
YeMy ce MUCJ/IA Ha eBPOIICKO KPUBUYHO NpaBo y okBUpy CaseTa EBpornie u EBporcke
yHHje. Y HallMOHAJIHUM 3aKOHOJJaBCTBUMaA NTOCTOjU LIMPOKHU OIcer oBJjalihema
NPUJIMKOM NIpaBHOT ofipehrBarba U peryJiucarma, au Ulak I0CToju U T0OBE3aHOCT
OBUX 3aKOHOJAaBCTaBa Ca MeHYHOPOAHUM M €BPOICKHM CTaHJapAuMa U
[IPpaBUJIMMa, T€ CTOr'Aa UCTH Ay TOPHU HaIVIAllIABajy Jia Ce eBPOIICKO KPMBUYHO IIPAaBO

2 Mireille Delmas-Marty and John Spencer, European criminal procedures, University of
Cambridge, 2005., pp. 89.

3 lparau JoBaresuh, ,,EBpoIcko KpUBUYHO MPABO ¥ CUCTEMY Mel)yHApOAHOT KPUBUYHOT
npaBa“, Esponcko 3akoHodascmso, 6p. 29-30, rog,. VIII, cTp. 17.
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MOXKe O/IpeJiUTH Kao CUCTEM IT0Be3aHUX PaBU/a KPUBUYHO IPaBHE IPUPOJE Koja
cy cazpaHa y aktiMa Caeta EBporne.* U3Bopu MehyHapogHor npaBa npejsuheHn
cy CratyToM MehyHapoaHor cyaa mpasje (41. 38), mpu 4eMy oCToju ob6aBe3a Ja
Ce IPUJIMKOM CTBapama PaBHUX CUCTEMa, a T0Ce6HO cUCTeMa KPUBUYHOT IpaBa
noJia3u of, Te ogpenoe. [lo craTyTy u3Bopu npaBa EBporncke yHuje, a caMUM TUM U
€BPOIICKOT KPUBUYHOT TpaBa MOTY ce CBPCTaTH y [iBe rpyIle U TO Y IpUMapHe 1
CeKyH/lapHe. 3a MpyMMapHe U3BOpe CMaTpajy ce a) yrOBOPU O OCHUBAWY; 6)
KOHBeHI[je U3MeDhy AprkaBa YiaHUIA U B) ciopasyMmu uaMebhy EY u Tpehux ap:xkaBa
¥ MehyHapoJHUX OpraHu3anuja. 3a CeKyHZapHe M3BOpe MpaBa cMaTpajy ce
nponuck Koje foHoce opranu EY (Caset EY, Komucuja u [lapsiameHT) mpu ueMy ce
MMCJIM Ha MPaBUJIa, YIIYTCTBA, OJIyKe, IPenopyKe U MUliuberba.’ [lopes o caga
M3HETOI, NOTPeOHO je yKa3aTM M Ha OCHOBHE KapaKTepUCTHUKE €BPOICKOT
KPWBUYHOT TpaBa U TO Ha: @) je[MHCTBEHOCT, 6) pa3JIMYUTOCT, B) CJIOXKEHOCT U T)
3alUTUTY JbYACKUX paBa.b KapakTepucTHKa jeJMHCTBEHOCTH 3aCHUBA Ce Ha TOMe
Jla 3aKOHOM mnpeABuheHe ofpe/ioe MOpPajy OUTH Y CKJIaAy ca Beh moMeHyTUM
NpPaBHUM HM3BOpPHMA, ycJeJ 4yera ce IMOCTHXKE W OpraHU30BaHO MehycoGHO
npub/MKaBalbe HAIMOHAJIHUX MNpaBHUX cucteMa.’ KapakrepucTrka
pas3/IMYMUTOCTH OIVIeJia Ce YPaBo Y HallMOHAJIHUM KPUBUYHUM CUCTEMHMA KOjU
uMmajy MehycobHa opactymama y ofpeheHoj Mepu. YnpaBo oBa pasJU4YUTOCT
KOMILIMKYje epUKACHO QYHKLUOHHUCAIbE, ATH YMathehe 0BE HEMUHOBHOCTH je
NOCTUTHYTO TmpeABUhemeM Kiay3yle KOjOM Ce OCUTypaBa MHHUMAJIHO
3ajesHUINTBO. KapakTepucTHKa CJI0XXEHOCTU NMPOU3UIA3U U3 MPETXO[HE [IBE
KapaKTepUCTHKE, C TUM [ia NI0jeJUHH ayTOPH MOCEOHO UCTUYY [Jia Ce CI0KEHOCT
€BPOICKOT KPUBUYHOT MPaBa jaB/ba y BUILE BUJIOBA U TO IpeMa: a) JJOHOCUOLY
NpaBHUX MpoNKca, 6) MOAPYYjy MpHUMEeHe W B) LM/bY JIOHOIIEHA IMOjeJUHUX
npornuca. JelHa ofi 3Ha4ajHUjUX KapaKTepHUCTUKaA eBPOIICKOT KPUBUYHOT NpaBa
orJie/ia ce y 3alUTHUTH JbYCKUX IIPaBa KPo3 MOIITOBake U cipoBohere KoHBeHIMje
3a 3aLUTHUTY JbYACKUX IPaBa U OCHOBHUX €1060/a.

*Ibid., ctp. 17-18.

5 MuTap Kokousb, ,,CTarbe U epCreKTHBE XapMOHH3allije KPUBUYHOT TpaBa EBporicke
yHuje”, 8. Hayunu ckyn ca mehyHapoguum yveurhem, Cunepruja 2011, ctp. 38-39.

6 lparaH JoBamieBuh, ,,EBpoICko KpUBUYHO MPABO ¥ CUCTEMY Meh)yHapoAHOT KPUBUYHOT
npaBa“, op.cit, ctp. 19-20.

'Y 0CHOBM €BpOIICKOT KPUBYHOT MPaBa HaJla3y COJIMIAPHOCT JIpKaBa y CyNpPOTCTAB/bakby
KpPUMHUHAJIUTETY CBUX BPCTA, CTOTA U3BOPU OBOI MIpaBa y MOIJely NpUMeHE, Haslase
M3Ha/, HallMOHAJIHUX MPABHUX IPOMUCa.
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3) PA3BOJ CICTEMA U3BPIIEIA KPYBYHNX
CAHKIINJA

[TocTojame caHKIMja KapaKTEPUCTHUYHO je 3a CBe pa3BOjHe Ilepuo/ie ApyLITBa
MOYeBIIM Of MPBOOUTHE 3ajefHulle. TokoM nepuoza Ctapor u CpeJber Beka
CaHKIHje Cy UMaJie 00JIMK TeJleCHe Ka3He U CMPTHe Ka3He. JlulaBame c1060/e
HUje 6110 CMaTPaHO JJOBO/bHUM OJITOBOPOM APYLITBA 3JI0YMHILY 360T U3BPIIEHOT
KPUBHUYHOT ZieJ1a, CTOTa je Owsa morpeba ,M3MUlbatba“ (KBaIUPUKOBAHHX)
HauMHa U3BplLIeHha CMPTHE Ka3He KOjy cy ocyheHOM HaHOCUJIU JI0/laTHE HaTHbe.
OcHOBHa CBpXa KaKibaBakba Tj. CMakbeha 3JI04HMHA, U3pUljalbeM Beh ToMeHyTHX
Ka3HU HUje MOoCTUrHyTa.® BUI/bUB MOpacT KpUMUHAIUTETA JIOBEO j€ Y MUTaHbe
JloTajjalibyd ,0pyTalHu” BUJA JApYIITBeHe Ka3HeHe peakiuje. Tajauimwe
KoJioHWjanuctuuke cuie (Exrnecka u @paniycka) u Pycuja npuMewuBase cy
JlellopTOBake KPpMMUHAIAIA KaKo 61U MOCTUTJIA CMakbehe KpUMUHAJA, LITO ce
HHUje nokasaJjo ycrnemHuM.” UcTopuja pa3Boja KpUBUYHOT NPaBa HYAU IIHUPOKY
Jlene3y pas/IMYMTHUX BPCTa KasHU KoOje Cy U3pHLaHe MpeMa HU3BPLIMOLKMA
KPUBUYHHX JleJla, IPU 4YeMy Cy OHe yBEK MMaJje eJIeMeHTe reHepajHe U
crienyjanHe npeBeHyje. [locMaTpaHO Kpo3 HCTOPHjCKY IPU3MY LUMPOKY IPUMEHY
cy umaJie ciejiehe BpcTe Ka3HU: eJJMMHUHATOPHE Ka3He, TeJeCHe Ka3He, Ka3He
Temkor GU3HUKOT pajia, 6e3uactehe (JupamMHe) Ka3He, UIMOBHHCKe Ka3He U Ka3He
JIMIIaBamba c1060/e (ka3He 3aTBopa).l’ Y nepuoay ox kpaja XVIII Beka v noyeTka
XIX Beka, JinlIeme cl1060/1€e jaB/ba Ce Kao nocebHa Mepa y KaTalory KpUBUYHHUX
CaHKIIYja, [IOK ce MapaJieJIHO CTBapajy U Ka3HeHe YCTAHOBE 3a HheHO U3BpIIEHeE.
TokoM pa3Boja cucTeMa U3Bplilekha Mepa KPUBUYHO [TPAaBHe IPUHY/Ie NOCTOjaIn
Cy pa3Hu obJsiMLM caHKIMja. Ka3Ha 3aTBopa ce eUHUTHUBHO UCTUYE HA MOJbY
cy36Ujamba KpUMHUHAIUTETA IPU YEMY je pe/icTaB/basla OCHOBHY IOJIYTY IPUHY/E
KPMBUYHOT [TPaBHOT NOpeTKa. Pa3o3u 3a nojaB/buBambe Ka3He 3aTBOpa MOTIy ce
TPaOXXUTH y XyYMaHUCTUYKUM HacCTojalbMMa Ja ce Habe 3aMeHa 3a JJ0TaJallbe
CypOBe CMpTHe Ka3He U TeJIeCHe Ka3He, aJld U Y IPOMEHHU Y CTeNeHY APYLUITBEHUX
BpEAHOCTH Koje Cy apupMucasie Bepy y OCHOBHA IpaBa Y0BEKa, Y OCTOjaHCTBO U
BPEJHOCT Jby/CKe INIHOCTH.!!

8Xespko Bjesrajan, Ioaumuka cy3bujarba kpumuHaaumema, IlpaBHu dakysnTeT 3a
npuBpeay u npaBocybhe y HoBom Capgy, 2015., ctp. 330.
9 Xesmko Bjenajan, lMoaumuka cyz6ujarba kpumuHaaumema, op.cit. u CHexxana CoxkoBuh,

Hzepwerse kpusuyHux caukyuja, [IpaBHu dakynrer YuuBepsutera y Kparyjeswy,
Kparyjerar, 2008., ctp.49-52.

10 ) eswko Bjenajar, [loaumuka cyz6ujarba KpumuHaiumema, op.cit. ctp. 331. u Bopucias
[letpoBuh u [lparaH JoBauieBuh, H38pwHo kpusu4Ho/kasHeHo hpaso, [IpaBHU daKyaTeT
Yuusep3suteta y CapajeBy, CapajeBo, 2006., cTp. 27.

1 Kesmko bjenajan, [Toaumuka cy36ujarba KpumuHaaumema, op.cit.
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4) PA3BOJ KA3HE 3ATBOPA

Ka3Ha 3aTBOpa y caBpeMeHHUM 3aKOHOJaBCTBMMA IIpe/iCTaB/ba Hajy4eCTaluju
Y HajpacnpocTpameHUjU 06JIMK KaKibaBakba U Y OHUM 3aKOHO/JaBCTBHMA I/Ie Ce U
JlaHac IpUMemYjy TeJleCHe Ka3He U CMPTHA Ka3Ha. YuecTa/lvja IpUMeHa OBe Ka3He
Ka0 KpMBHUYHE CaHKIUje, 3ano4nbe noyeTkoM XIX Beka. JluiaBame c1060/e Kpo3
CBOj pa3BOj Kao KpPHMBUYHE CaHKI[Mje NMPBEHCTBEHO je HMMajo OGJUMK Mepe
06e36ehuBama MPUCYCTBA OKPUBJbEHOT, MJIM HAKOH MPeCyZie 10 U3Bplliemha HeKe
Jipyre Ka3He, a Hajuelllhe CMpPTHe WJIU TeslecHe Ka3He. Ta/jalliba Ka3HeHa OJIMTHKA
HUje Npemno3Haja JHUilaBamwe c1060/ie Kao Ka3Hy 10 TaJalllbUM pa3MUILL/balbUMa,
noce6GHO y OAHOCY Ha OcCTajle 00JIMKE CYpPOBOT KaKibaBarba. Y 3aBUCHOCTH O/
nepuoza pa3Boja APYLITBA, YCTAHOBE Tj. 006jeKTH y KOjuMa ce U3BpIlIaBaJia Ka3Ha
(Mepa) JsiuiIaBama 1060/ ce MeHala, la TaKo Y aHTUUKO BpeMe 3a IOMEHYTY
HaMeHy Hajuelihe cy ce KOPUCTU/IM NIPeCylleHU OyHapH, Behe pyre y 3eMsby, ivhe
nehyvHe WM HaNyIITeHU pyAHULU. KJIacHYHU cMCTeM U3BplIeha Ka3He 3aTBopa
KapaKTepulile IPBEHCTBEHO CTPOT peXXUM U3/Bajarba ocyheHux nua no henvjama
r/ie cy 60paBUIM CBEe BpeMe Tpajara Ka3He WM CaMo jeZJHOT HeHOT Jiefla, Te Ce Y
JIUTepaTypu W NpaBd pas3ivka usMehy cuctema hesdjcke u3osandje u
KOMOHHOBAHOT IPOrpecuBHOT chcTeMa.!? Ka3He JiviaBarma cJ1060/ie yBeZieHe Cy Y
KpPUBUYHO NpaBo Ha mpeaJsor bekapuje, a mpBo cy yBefeHe y ®PpaHIycKu
peBosynioHapHu KpuBuuHM 3akoHUK HU3 1791. roaune. Beh 1810. rogune,
npeyseTe Cy U oCTasle Cy cacTaBHU Jieo Code Penal opakiie cy ajbe Mpey3rMaHe 1
UMILJIEMEHTHPAHE y Jpyra eBpoIcKa 3akoHojaBcTBa.!® HecropHo je za je ka3Ha
3aTBOpa y OAHOCY Ha TeJleCHe Ka3He M CMPTHY Ka3Hy 3HaTHO XyMaHHja Ka3Ha U Jia
Npe/CcTaB/ba 3Ha4yajaH POrpec y pa3Bojy KpUBUYHUX CaHKLHMja. tbeHa mpuMeHa u
MOryhHOCTH NOCTH3ama CBpXe KaXKHhaBakha 3a0KyNupasa je MaXKiky HayyHe U
CTpy4He jaBHOCTH. i3Mehy MHOTHX, HApOUYUTO Cy Ce UCTULAIU ciefiehy TPUTroBOPH
KOju Cy ce OJHOCWJIM Ha NPUMEHY OBe Ka3He, a MOCEOHO M0 MUTAHY HeHe
e(dUKaCHOCTU: a) ONPaB/JaHOCT MPUMEHE Ka3He 3aTBOpa — HAPOYUTO Y C/Iy4ajeBUMa
BULIECTPYKHUX IOBpAaTHUKA Ka/ja HUje IOroJHa 33 pecoltjaIn3alHjy jep IpOU3BOAU
HITeTHE NICUXUUKe, QU3NYKE U COLUjaTHE TTOCIeJUlE KO 3aTBOPEHHKA, 6) pobsieM
yHuUKaluje Ka3He 3aTBOpa — OBaj MpobJieM ce jaBsba ycJie[ NojaBe G6POjHUX
pa3/IMYUTHX 00JIMKA OBe Ka3He Y OAHOCY Ha HAYMH U3BPLIeHha WM JY>KUHE Tpajarba
1y C/IMYajeBUMa UCTOT KPUBUUHONPABHOT CUCTEMA, B) CUCTEMHU U3BplIeha Ka3HU
3aTBOpA - Of IpBe HeHe IPUMeHe I1a CBe JI0 [jaHac, HUTU TeopHja HATH IIpaKca
M3BpIlEeHa Ka3He 3aTBOpa HUje 0111JIa 10 OAT0BOPA KOjH je HajepUKaCHUjH CUCTEM
M3BpILEHa, T') IPUHLIMIN U3BpILIEHa Ka3He 3aTBOpa — y TEOPUjU MOTY ce BUAETH
MHOTHY ayTOPH KOjH U3HOCE CBOje MpHUMe/i6e 0 YCIIEIHOCTH OBe Ka3He Y IOCTU3aHY
[U/beBA HbeHe MPUMEHe, a T0ceOHO Ka/Jia ce paZiu 0 pecolivjaausalyjy, ) mpobieM

12 Buriie 3opan CtojanoBuh, KpusuyHo npaso, [lpaBHa Kibura, beorpag, 2009. ctp. 253-255.
13Kesbko bjenajan, [loaumuka cy36ujarea KpumuHaaumema, op.cit., ctp. 332.
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JlyTOTPajHOT 3aTBOPA — 0CHOBHO MK Takb€ KOje Ce I0CTaBJ/ba PaJid Ce 0 HEXYMaHOCTH
Y Hee(UKACHOCTH OBE Ka3HE U y TeHepaIHOj aJIi U Y CIIENHjaTHOj TPEBEHLIHjH, b))
npo6JieMH KpaTKOTPajHUX Ka3HHU 3aTBOpa - ,KpUMHUHAJIHA 3apa3a” mpe/cTaB/ba
jeaaH of Moryhux 3HadajHUjUX npob/ieMa IPUJIMKOM U3Jp:KaBakba OBe KasHe, alu
TII0CTaBJba Ce U NIUTabe HEeKOHOMUYHOCTH.* MaKo M0CTOje MHOTe MPUCTAIULE AT
Y ONOHEHTU Ka3He 3aTBOpa, UMaK OBaj OOJHK KaKibaBama y CaBpeEMEHUM
3aKOHOJABCTBUMA U Jla/be NPe/ICTaB/ba HajJOMUHAHTHU]HY, 0 4YeMY je Beh 6110 peyn.
CjenumeHe AMepuuke /Jlp>kaBe MMajy HajBehy 3aTBOPCKY nomnysanujy Ha cBeTy. [lo
NoC/JeIlbM JOCTYIHUM nojanumMa 3a 2014. roauHy npoiiemyje ce 1a yKymnaH 6poj
JIMLIA Ha U3JIpXKaBamy Ka3He 3aTBopa je 1,561,500 y Ap>KaBHUM 3aTBOPUMAa, 0K Y
IpUBAaTHUM 3aTBOPMMa Ha M3/pKaBatby KasHe je jom oko 131,000 saTBopeHuka.!
Ka3na 3aTBOpa, ka0 KpUBUYHA CaHKIHja, Ipe/iCTaB/ba [JIaBHY PENPECUBHY Mepy
NOJINTUKE Cy30Hjarba KpUMUHAIUTETA y CaBpEMEHOM JpyIITBY. beHO 3Ha4ajHO
reHepasiHO MPEeBEHTHBHO JIejCTBO Ce TeMeJbU Ha 3Hauajy JbyACKe C1000/e Koje
3ay3MMa BMCOKO MECTO Ha BpeZJHOCHO] ckasid. HeraTuBHe nocieauie wid Mmoryhe
HeraTHBHe Noc/Ie/MLie OKY1IaBajy Aa Ce OrpaHUYe ca T3B. aJITEPHAaTUBHUM MepaMa
Koje CBe BHlIe [00Wjajy Ha 3Ha4ajy MoC/aeAmbUX F'OIUHA, a Koje jolll YBeK HeMajy
Jnedunrcan gomeT. OBUM a/iTepHAaTUBHUM Ka3HaMa, MeDy KojuMa je ycJI0BHa ocya
Y Cy/iCKa OTI0MeHa, HOBYaHa Ka3Ha, HaKHa/la TPOY3POKOBAHE ITeTe, PaJ] Y KOPUCT
3ajeIHULE, eJIEKTPOHCKU Ha/I30P ¥ ,,KyNHOM 3aTBOpY', caBpeMeHa 3aKOHOAABCTBa
MOKYIIaBajy Jia U36erHy Wid ybJiaxke HeraTHBHe edeKTe 3aTBapama, aii v Ipyre
Hyc edeKTe KOju POM3HUIIa3e 13 JIMIleha codoe.

5) HAUEJIA M3BPIIIEHHA KPMBMUHMX CAHKIINJA

KprMuHaiHa nojuTHKa 06yXBaTa OpraHU3alyjy U CUCTeM JieI0Batba ApKaBe
(3aKOHOJ|aBHE, Cy[CKe M U3BPLIHE BJACTH) KOjU IJIAHUPAHUM W CMULI/bEHUM
CHCTEMOM ITPEBEHTUBHUX U pellPpeCHBHUX Mepa, a/lh U IOCTYIIaKa JieJiyje y paBLy
cy3bujarba KpUMHHa/UTeTa. Meby HajBaKHMjUM OpraHUMa Clajajy OopraHu
KpUBHUYHOT paBocyha, 1ok Mehy mbuMa mocebHO MecTo UMajy 3aBOJCKe YCTaHOBE
y KOjUMa ce U3BpIIABajy M3pedyeHe KpUBUYHEe caHKLHWje. M3 mpeTxopgHOr
NpoMu3W/Iash Ja IeHOJIOTHja y 3HATHOj MepU JONPHUHOCH eQPUKACHOCTHU
KpPUMHUHAJ/IHE TOJIMTHKE, OZIHOCHO, yCMepaBa WeHe akTHUBHOCTU.! O yBohemwy

4 3Kesbko Bjenajar, Ilosumuka cysbujara kpumuHaaumema, op.cit. v bopuciag I[lerposuh
u [lparaH JoBaeBuh, H38pwHo Kpusu4Ho/KasHeHo npaso, op.cit.

15 Ann Carson, Prisoners in 2014, U.S. Department of Justice, 2015., npey3eTo ca:
www.bjs.gov/content/pub/pdf/p 14.pdf, 18.12.2015.

16 )Kesbko bjenrajan, [loaumuka cy3bujarea KpumuHaaumema, op.cit., crp. 333.

7 Mapuna CumoBuh u [lparan JoBamieBuh, ,,3BpIIHO KPUBUYHO MPaBO — OCHOBHH
II0jMOBHU U KapaKTepUCTHKe, [00uwrbak pakyamema npasHux Hayka, roguHa 4, 6p.4,
[IpaBHu dakynret ybamwoj Jyny, bamwa Jlyka, 2014., cTp. 133-137.
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BaHHWHCTUTYLIMOHAJHUX U BaH3aBOACKUX Mepa U CaHKLHja je Beh 6u10 peuy, aiu
NOTPeGHO je HAIJIACUTH /1A je IbUXOBO N0CTOjakbe ONPAB/JaHo, He caMo C aclleKTa
XyMaHHUjer oJjHoCa IpeMa JIMLMMa JIMLIEeHUM cJ1060/e, Beh U y noriesy yiureze
3HA4YajHUX PUHAHCHjCKUX cpeficTaBa. Y CpOuju ocTojy TeHAEHLMja Jia ce TULMMa
JIMILIEHUM c1060/ie oMoryhH e IOTBOPHUja 3alITUTA [TpaBa TOKOM H3/pKaBamba
KPUBUYHHUX CaHKLMja UM Mepa, YuMe 6U ce Tpebaso moctuhu Jja ce HanpaBu
KOpaK Hampe/| Ha [T0J/by 3allITUTe MPaBa OBUX JIMIA (0cyheHUX JIMIA) y CKIaY ca
€BpOICKUM cTaHapanMa.'® Texba je /1a ce Kpo3 U3BpIIEeHe KPUBUYHE CAaHKIIHje
NIOCTUTHe pecolyjaan3alnyja ocyheHor, 3aTUM 3aKOHUTOCT, XyMaHOCT y OCTYNamy,
NOLITOBakhe JIMYHOCTM W JIOCTOjaHCTBA OCyhHeHOI, Kao U CIpPOBOheme
penpecrBHOCTH U peTpUbyLYje y U3BpllaBaly KPUBUYHUX caHKuMja. [lojenunu
ayTOpH yKa3yjy Jia opeJ; pecolidjanr3alyje, IOMeHyTa Hayesa HUCY CIIOPHa, a Jia
ce mopeJ, HayeJJHUX W NPAKTUYHUX INPUIOBOpa O pecolydjalu3aldju OHa
HeCyMJbUBO Y jeJHOM yMepeHOM 00JIMKY Y 110[] 0ipe)eHUM yC/I0BUMa Ipe/iCTaB/ba
TpajHy TEKOBUHY KPUBUYHOT N1PaBa, a/lh U OJIMTHKE Cy30Hjarba KpUMUHAINTETA
Y IIeHoJIoTHje. YC/I0BY 64 Tpebasiy Aa 6yay cieaehu: a) peconyjainsanyja He MOXe
Y He cMe OUTH IVIaBHA CBpXa Ka3He, 6) MoXe Jja ce NpeJiy3MMa caMo y3 IPHUCTaHaK
ocyheHor U B) MHCTUTYIIMOHA/IM3A1M]ja, TOCEOHO KOJ| TPUMeHe Ka3He 3aTBopa.'’
[lo3naBajyhu v nprMetbyjyhiu cBe 03HATE MEHOJIOIIKE BACHUTHE MEPE U TPETMaHe
npeMa ocyheHUM JIMIMMa MOKYyIlIaBa ce MOCTH3akhe CBpPXa KPUBUYHMX CaHKIHja.
Ca BehMM cTeneHoM yCIEeHOCTH IEHO/OIIKUX TPeTMaHa peMa 0CyheHOM JIULLY,
noBehaBasia 64 ce MOoryhHOCT W BepoBaTHOha Aa 6u ocyheHa JiMI@, HAKOH
U3Jp)KaHe Ka3He 3aTBOpa y JPyLITBO BPaTUJ/IU Kao ,,3/JpaBU" WIaHOBU JJpyLITBEHE
3ajesHuLe. [loMeHyTH CTelleH U AUHAMMKaA IOBpATa Cy Y Y3POUHO MOC/IeAUYHO)]
Be3M ca epeKTHMa U yCIexoM JIMIlaBama cJ1060/e. YIpaBo 0Baj ycrex U3Bpllerma
KPUBUYHUX CaHKI[Mja 3aBMCH 0J] TOra y Kojoj he MepH Jivlie Koje je G110 JIUIIEHO
cJ1060/ie YCBOjUTH JPYLUITBEHO IPUXBAT/bUBE BPEJHOCTH, IPH YEMY je TOTPeOHO
MMaTH CBeCT Jja ’bUXO0BO YCBajame JOBOAU [0 JIaKIle perHTerpanyje y ApyiTBO
HAKOH U3/Ip)KaHe KasHe, ajli ¥ 3HaTHO CMabekbe MOTYRHOCTH J1a ycieiy moBpar.?’
[Iponec usBplIema Ka3He 3aTBOpa NOApPasyMeBa NMOIITOBaHke CBUX ONILUTHUX
NPUHLMIA U3BpIIeka KPUBUYHUX CaHKLHMja. [loce6HM MPUHLMOMN U3BpLIEHA
MHCTUTYLMOHA/IHUX KPUBUYHUX CaHKIMja Cy: a) IPUHLMI XyMaHOCTH — Y CBUM
¢dazama n3BplLIeHa Ka3He 3aTBOPA MOpa Ce MOLITOBATH JIMYHOCT 0CyHEeHOT, FheroBo
JIOCTOjaHCTBO U TeJIeCHU U AYXOBHU HHTerpuTeT. OBaj NpUHLUI je jefiaH Of
OCHOBHHX YCTaBHHUX IMPUHIIUIAG, a U Ja ce pejBuha U y MHOTUM MehyHapoJHUM
NPaBHUM JJOKYMEHTUMa; 6) NPUHLMI UHAUBUAYaIM3aLUje — npeABuba ce Ja ce

18 ¥eswko bjenajay, [loaumuka cy36ujarba kpumuHaaumema, op.cit., ctp. 328.

19 3opan CrojanoBuh, [losumuka cyz6ujarsa kpumuHasumema, lipaBuu dpaxyter, LieHtap
3a usgaBauky fesatHocT, Hosu Cag, 1991, cTp. 86-87.

20%Keswko Bjenajan, [Toaumuka cy36ujarea KpuMuHaiumema, op.cit.
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HauMH NOCTyIlalka IpeMa ocyheHUIIMMa TOKOM H3Bpllela KasHe 3aTBOpaA Y
HajBehoj Moryhoj Mepu Nmpu/iarofy HbUX0BOj JIMYHOCTH ald U OCTBAapUBAHY
BaCMUTHOT NporpaMa. YcreliHa HHAVBUAYyaau3aldja ojpasyMeBa olcepBaLyjy
JIUYHOCTH ocyheHUKa, edukacaH cucTteM Kiaacupukanuje u aJeKBATHY
KaTeropusalujy yCTaHOBA; B) IPUHLMII 3aje JHUYKOT U3/[pKaBatba Ka3He 3aTBOpa
- ocybeHa JiMnja usJpkaBajy KasHy 3aTBopa 3ajelHO, pacrnopebeHu y rpymne
CHCTeMOM KJacuduKalyje y3 pa3ziBajatbe Ha OCHOBY N0J1a. Y c/ly4ajeBUMa KaZia TO
3axTeBa 3/IpaBCTBEHO CTabe OCYHeHOT JIMIA, U3[p:KaBarbe KasHe MOoXKe OUTH
0/1BOjEHO OfI, OCTAJINX OCyheHHKa; I') IPUHLMI Pa3/Bajarba JUYHE 0J0BOPHOCTH
ocybeHuKa - MNojpasyMeBa Ja Ce Yy YKYIIHO] OpraHusaluju ocyheHuuke
,CBaKOJHeBHUIEe" y CBUM aKTUBHOCTHMA KOHCTAaHTHO MO/CTHYEe U pa3BHja IMYHA
OATOBOPHOCT ocyheHUKa; J) MPUHLMI oMoryhaBamwa yCJIOBHOT OTIYCTA — 3HAYA]
OBOT IIPMHIIMIIA je Y TOACTULAY 0CyDeHOr JiMLa Ha YK/byYuBakbe Y )KUBOT U3BaH
3aTBOpa, KaJla ce MOXe 04eKUBaTH Jia he ce noHalaTH y ck/IaZy ca JpyLITBEHUM
HOpMaMa M 3aKOHOM; 1)) MpUHLIUN MOCTIeHa/lHe NMoMohu - o06e36ehuBame
notpe6He nomMohy, 6pure U cTapama HaKOH U3/p:KaBatba KasHe U e) NPUHLHUI
CyZCKe 3alITUTe — oMoryhaBa Bohere yIpaBHOT cllopa N0jeJUHUX aKaTa KojuMa
Ce pellaBa O IpaBMMa M obaBe3aMa JiMlLia IpeMa KojuMa ce M3BpLIaBa Ka3Ha
3aTBopa.’! YkazaHMM NPUHIMIIMMA IOKYILIaBa ce Jja ce y oipeheHoj Mepu HamrpaBu
6amaHc u3Mehy OpOjHMX KPUTHMKA U OCIIOpaBama KasHe 3aTBOPA, OJHOCHO,
Herupawa Koja I[0JIa3e OJf HeHOI KapakTepa M CYLITUHE OBe Mepe U
peconyjaiusanyje Kao Jiejia CBpxe KakibaBarba. HecliopHo je a ka3Ha 3aTBopa
vMMa BeOMa HeraTUBaH YTHUIAj Ha JIUIIA Koja cy ocyheHa, Tj. 1a 6opaBak y 3aTBOPY
IITETHO JeJlyje Ha TeJleCHO U IICUXHUKO 3/ipaB/be 0CcyheHor JIMLa, alk U Ha HheroB
conujasHu cratyc. [loMeHyToO je ¥ mOoTBpheHo jour Ha JlpyroM KpUMHUHOJIOMIKOM
KOHrpecy ofpxaHoM y [Tapusy 1950. rogune.?

6) CUICTEMM N3BPILIEHA KA3HE 3ATBOPA

Kaga ce roBopu o cucteMrMa U3BplIea Ka3He 3aTBOPa, Hajyelthe ce MUCIU
Ha I0/leJly KOja ce IpymnHllle Ha KJIaCUYHe U MOJiepHe CUCTeMe M3BplIea Ka3He
3aTBopa.”? KiiacuyHe rcTeMe KapakKTepulile U3/iBajame ocyheHrka no hesujama
TOKOM M3/ip)KkaBatba KasHe (y T3B. IPOrPECHBHOj BapHjaHTH), y K0joj /leo BpeMeHa
U3/IpKaBarba KasHe ce 60paBHU Y 3aje JHUYKUM aKTUBHOCTUMA WY 3aje JHUYKOM
npoBohewy c1060AHOT BpeMeHa. MoZiepHU CUCTEMH C AipyTe CTpaHe NPe/CTaB/bajy

2 Cuexxana CkokoBuh, Hzsputerbe kpusuunux cankyuja, [lpaBHu daky1TeT YHUBEp3UTETA
y Kparyjesuy, Kparyjesau, 2008, cTp. 49-52.

22 Kesmko Bjenajan, l[Toaumuka cy3bujarea kpumuHaaumema, op.cit., crp. 330.

ZBume o Tome: Myxamen Byaumiuh, [Ipumersena kpumuHosnozuja, ®akynter 3a
KpUMHUHaJIUCTUKY, CapajeBo, 2010., ctp. 79-80.
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cUcTeMe KoJj KOojer ce CTPOTrO MHCHUCTHpa Ha NMPHUMEHU HeroBa TPU OCHOBHA
NOCTyJIaTa ¥ TO pecolyjanu3alyja, UHAUBU/yalr3alyja U XyMaHo MOCTyNambe
npema ocyhenurma. Beh je HaBeZieHO Jja ce KJIaCMYHU CHCTEM M3BpIIEHha Ka3He
3aTBOpA I0jaBJ/byje Y BUIlle 00JIMKA, AOK je Hajllo3HaTHja Mo/iesia y OKBUPY OBOT
cucTeMa Ha cucTteM hesinjckor ocaM/bUBama M KOMOHHOBaHor cicteMa. [lopes Beh
Jl0 cajjla MCTAKHYTOI HEONXOJHO je joll yKa3aTH Ja y cucTeMy hesujckor
ocaM/bMBamba OcyheHUIM KasHy JiMliewma cJ1060/e U3ApKaBajy mo hesnujckom
cucreMy (0ZjBOjEHO), LIITO MMa 32 L{WJb /1a ce U36erHe OCHOBHH HEJJOCTATaK paHHjer
3ajeJHIYKOT U3/IpXKaBama Ka3He (KpUMHUHAIHA 3apa3a). 3aTuM, hesujcku cucreM
je Mo3HaT W 1noJ| Ha3uBOM ,[IeHCUJIBAHHUjCKH CUCTEM", Tj. IpeMa MeCTY /leJI0Bakba
rpyne pedpopMaTopa Koju cy GUJIM 3a/ly»KeHU 3a U3TPaZiby je/lHE TAKBE YCTAHOBE
y CA/Jl-y. [locTojasiv cy U ApyTy CUCTEMH, a MOT'y ce HaBeCTH ,,00YPHCKH CHUCTEM",
o rpasy OGypHY, KOjH je TI03HAT U Kao ,,cucTeM hyTama“y KojeM ce MpuMemhUBaIo
npaBuJio 3abpaHe rOBOPHE KOMYHUKalje n3Mehy ocyheHHKa TOKOM 3aje JHUYKOT
npoBohewa BpemeHa. [lopes oBa AiBa cucremMa npe yBohewa HOBOT CUCTEMA Y
EHIJIeckoj HacTao je ,,cucteM 60/10Ba“ Koju je 1940. roguHe Ha ayCTPasikjCKOM
octpBy HopdoJik yBeo eHIyiecku MOpHAapUYKU KaneTaH AjiekcaHiep MakoHaKHu.
OcHOBHa KapaKTepUCTHKa OBOT' CUCTeMa OIJieJla ce Y MOACTULIaly CTBapamba
KOJIEKTHBHE OZITOBOPHOCTU U MOTYRHOCTH OTHylUTama Npe UCTeKa NOTIyHOT
M3BpILIeHha Ka3He JIMIIaBamwba c1060/ie MPUKYIbakbeM ,,6010Ba". OcyheHo ule je
CBOjUM 3aJlarameM, BJaJlatbéM U TPYNHUM J[ieJI0BalkbeM NMPUKYI/bao OOJOBeE.
[Iponcanu 6poj 60/10Ba 06e36ehrBao je ogpeheHe npuBuieruje Mehy Kojuma je
6110 U C1060HUje KpeTamwe M0 OCTPBY U YCJIOBHHU OoTnycT. OBaj CUCTEM UMAO je
joll jeIHy KapaKTEpUCTUKY Koja ce OIviefiajia y TOME Jia je CBakW ocyheHUK Ha
kopuuthemwe 1061Mjao Mau BPT KOjH je Morao Aa o6pabyje u c1060HO KOPUCTH
HeroBe IJI0JI0BE. Je/laH 0/ 3Ha4aja OBOT CUCTEMA, a KOjU je 06jaB/beH 1848. roguHe
y Kibu3su Secondary punishment, the Mark System, ykazaHo je fa ce YU BULIECTPYKU
NOBPAaTHULU MOTY KOHTPOJIMCATH U AUCLUIIMHOBAaTU obehaweM Harpage. U3
M3HETOT MOXeE /ia Ce BUAU Jia IPOrPECUBHU CUCTEM KOjH Ce T0jaB1o y EHrieckoj u
HWpckoj je uMao 3a u/b la NOTEHIMpPa NpeJia3ak 3aTBOPEHUKA KpO3 HUBOE, a ca
IIWJbEM TTOCTENEHE CBOjeBPCHE HbHXOBe MPUIIPeMe 3a MOBpaTaK y ApyiTBo.2* HakoH
Jlpyror cBeTCKOT paTa IOCTojaJsa je TeXHha [ja Ce U3rpaju Apyraduju Mojes
M3Bpllewka Ka3He 3aTBOpa, a aKlleHaT je 6MO Ha UJEjU 0 MOCTyNawy npema
ocybenunyma. Pag Ha MogesnMa je 3amoveT 1929. rogune y okBupy MehyHapoHe
KOMHCHje 3a KpUBUYHO NpPaBO U Ka3HeHe 3aBoJie. Y OKBHUPY OBUX INpaBuUJa
JeUHUCAHU Cy MUHUMAJIHH YCIOBH KOje je HOTpe6HO 06e30eJUTH Y TIOCTyNay
ca ocyheHuM JIMIIUMa, 3 OCHOBHU MOCTYJ/IATH Cy CE O[{HOCHJIN HAa PeColfjaan3alujy
Kao0 CBpPXY KaXKibaBakha, UHIMBU/IyaIN3al1jy Y U3BPLIEHY Ka3HU JIMIIEeHha C1060/e

2 Bophe Urmwarosuh, KpumuHosozuja, llpaBHu dpakyaTetT YHuBep3uTeTa y Beorpazny,
2008., cTp. 222-224. u XKemko bjenajau, lloaumuka cysbujarsa kpumuHaiumema, op.cit.,
cTp. 334-335.
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¥ XyMaHO MOCTYIake peMa ocyheHuM imnuma.?> O moceGHOr je 3Havaja yKazaTH
Y Ha caBpeMeHe TeH/leHlyje Ha IIJIaHy M3BplIaBakba Ka3He JiMllema c1060/e, a
paau ce o ,IpUBaTU3aLMju". Y pa3BUjeHUjUM 3eM/baMa CBeTa MOJ CTPUKTHO
AedUHMCAaHUM YCJI0BMMA NpeABuba ce NoBepaBakbe U3BplIekhe KasHe JHLIeha
cj060/e ofpeheHrM MpUBAaTHUM areHLyjaMa. CA/l mpe/jsbayy ¥ 10 OBOM UTAHY
IPBEHCTBEHO U3 Pa3Jjiora jep UMajy HajopojHHjy 3aTBOPCKY IOMYJIAlMjH, Ha IIITa U
yKa3yjy 3BaHM4YHU nozaud. [lo cratuctnykuM noganyMa logumimer usseliTaja us
2014.ronune, 3a nepuog oa 2000. go 2012. roauHe jacHO ce MOXKe BU/IETU 3HAYajHO
noBehame Jiuna Koja cy ynyheHa Ha U3Ap:KaBambe Ka3He 3aTBOpa Y IPUBATHUM
yCTaHOBaMa. Y NpUJIOT TIOMEHYTOM MOe ce HaBecTH Jia je TokoM 2000. roanHe of
YKYIHOT 6poja 3aTBopeHuka 6,5% (oxo 90.000) 6u/10 Ha U3pKaBaby KasHe
3aTBOpa y IPUBAaTHUM 3aTBOPUMA, 0K je 2012. rogune 6110 9,3% (oko 146.000).26
[IpuBaTHU 3aTBOPH, 3a CajJla CUTYPHO MPEACTaB/bajy jelHy OJf HajBehux
KOHTPOBep3U NpUBaTHU3alyje jaBHUX Job6apa. HeraTvBHa cTpaHa MpUBAaTHUX
3aTBOpa OIJleJla ce y TOMe IITO OHM MMajy moTpeby 3a wto BehuM 6pojeM
3aTBOPEHUKA, 360T 06e36ehrBama ApKaBHUX CYyOBEHIIMja, KOje MOTOM 4YecTO
WUHBECTHUPAjy Y CBOjY UH/YCTPHjCKY POU3BO/IbY.2

7) CABPEMEHM ITPVICTYII Y IIOCTYIIAIDY
CA IIPECTYITHULIVIMA

O noctynamy ca IpecTynHULMMa Y HOBUje BpeMe, Mehy HayYHUM U CTPYYHUM
KpyroBUMa, BOJUJIE CY Ce YeCTe, a IOHEKa/l U KOHTPOBEP3HE JIUCKYCHje, HAPOUHUTO
y noryiely epUKacCHOCTU TPAAUIMOHAHOT CUCTEMA U YCIIOCTAB/balbe CABPEMEHHX
006JIMKa pearoBama, a IoceGHO Ha OHe KOjU Cy U3BPIIUJIM JIAKIIa KpUBUYHA JieJia
Y KO/ KOjUX ITOCTOjU IUJIEMA O IeJIOTBOPHOCTH Ka3He 3aTBopa. HecriopHo je aa je
Ka3Ha 3aTBOpa Hen36eXaH 06JIMK KaXKibaBakha, MAaKo MOCTOjU HU3 HEraTUBHUX
Hoc/euIa noceGHO y OHOCY Ha MOCTIIEHAJIHY COLMjaIHy UHTErpanu;jy, ITo ce
noceGHO MOXe BUJAETH U3 BHCOKe CTOIle MoBpaTHHUKA. JluLa Koja cy 6usia Ha
BpEMEHCKH KpaheM WM Ay>KeM U3/p:KaBamy Ka3He 3aTBOpa U CaMUM TUM OHJTH
Cy ,yKJOHmeHa" U3 CBoje yoOHW4YajeHe COIMjasiHE OKOJIMHE He MOTYy aKTHBHO
y4eCcTBOBaTH y APYIUTBEHOj 3ajeJHULH, IPBEHCTBEHO jep Ha JIMYHOM IJIaHY
JloJla3u 10 JexXyMaHu3aluje, COLHMjaJiHe Jerpajanuje, CTUIMaTHU3aLMje,
KpHUMUHa/IHe UH)EKLMje ai U APYTUX MOoCAeAHLA U 110jaBa Koje y 3HaTHOj Mepu
HEraTUBHO yTH4YY U Ha peconujanusanyjy. Of notpebe je HA3HAUMUTHU Ja Ce U KO,

%5 Bue o Tome: hophe Urmwarosuh, Kpumunosozuja, op.cit.

26 Lauren Galik, Leonard Gilroy and Alexander Volokh, Annual Privatization Report 2014:
Criminal Justice and Corrections, Reason Foundation, 2014., pp. 3.

27 Buuie o ToMme: Xesbko Bjenajan, [loaumuka cy36ujarea kpumuHaiumema, op. cit., cTp.
336-337.
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KpahHx Ka3HU 3aTBOpa youyaBa /la ce MHOTH NEeHOJIOUIKY MOCTYIIU U TpOorpaMu
He MOTY CIPOBECTU YIIpaBo 360T Ay:KHHe H3peyeHe KasHe; oHeMoryhaBa ce
WHAVBUAYaIM3alyja TPETMaHa; n3y3eTHO ce pUHAHCHjCcKU oniTepehyje ApKaBHU
oyueT u ap.”8 CaryieaBajyhu cBe HeraTUBHe IOC/IeUIIE KOje Ce 0OJHOCe Ha Ka3HY
3aTBOpa, ajli U LeJIOKyIHa peajy3aliija UHCTUTYLHOHAJHOI TpPeTMaHa, Te
HeTOBY [1eJIOTBOPHOCT, 110jeINHU ayTOPH Ka3HYy 3aTBOpa MO/ABPraBajy 030U/bHO]
KPUTHIIY, IPYU 4eMy ce Hajuelrhe HaBOJie YETHUPH TeMeJ/bHA pasJjora 4 To: a)
BHCOKa CTOMA EHOJIOUIKOT KPUMHUHAIHOT TOBPATa (MeHOJIOMIKY PELUAUBU3aM),
6) cBe Beha mpeHaTpnaHOCT NeHaJHUX YCTAHOBA, B) CBe Behr HOBYaHU U3/ALY 32
IbUXOBO QUHAHCHPAIbe U T) CBe 6POjHHUja U CBe YBEP/bUBHja Ca3HAKA O MAJIUM
NO3UTUBHHM U BEJMKUM HEraTUBHUM eQeKTHMa TpeTMaHa y TaKBUM
ycraHoBaMa.”’ PesieBaHTHe MehyHapo/iHe opraHU3allyje Cy ce UCTO GaBHJIe OBOM
npo6JieMaTUKoOM, nonyT YH-a, a y npusior roBope u 3ak/bydiiy V u VIII koHrpeca
y KOjuMa Cy HW3HEeTH CTaBOBU O aJTepPHAaTUBHUM CaHKIHMjaMa Kao 006JHKa
CaBpeMeHOT IpaBlja pa3Boja MOJUTHKe Cy30Uujatba KpUMHUHaauTeTa. [lo YH-y,
aJITepHAaTHBE Ka3HW 3aTBOpa Cy Mepe: a) KojuMa ce Ipe cyhewa MokyiiaBa
CTpevYuTH U3BOheme MPeCcTyNHUKA NpeJ cya, 6) noceGHe Mepe HE3aTBOPCKOT
KapaKTepa U3peyeHe o/ CTPaHe Cy/ja U B) Cpe/iCTBA KOjUMa ce 3a BpeMe Tpajarba
M3[pKaBalkba Ka3He 3aTBOpa HACTOje OTKJOHUTH HeraTUBHE MOCAeAUle
JIMIIaBamba c1060/e.3° MHOTH ayTOpH 10| a/ITepHATUBHE CAaHKIIMje CMaTpajy camMo
Mepe Ha3aTBOPCKOT KapaKTepa, 1a Ce TaKO y INTEPATYPH MOXKE BUJIETHU y OKBUPY
e W MoJesa Ha: a) aJTepHAaTUBHE Mepe y3 KOHTPOJy WM HaJA30p Haj
NPECTYIHUKOM - YCJI0BHA OCY/1a, paj y KOPUCT 3ajeIHUIIE ca IPUHYAHUM PasioM,
npoTepUBambe U3 oApeheHor MecTa, oly3uMatbe oJpeheHnx npagsa, A03B0J1a U
npo¢deCHOHAIHOT CTaTyca; 6) aATepHATUBHE Mepe Koje He YKJbY4yjy KOHTPOJIY
WJIM HaJ;30p Ha/J| MPeCTYIMHUKOM - Cy/CKa ONMOMEHA, HOBYaHAa Ka3Ha, HaKHaZa
mTeTe W JIp. U B) KOMOMHOBaHe Mepe, KOje NpeJCTaB/bajy KOMOHUHALU]Y
6e3yCc/I0BHOT 3aTBOpA U He3aTBopcKe Mepe.®! Y ofHOCy Ha Jipyre aJTepHAaTHBHE
CaHKILlYje, CaHKLIMja HenJlaheHOT KOPUCHOT pajia y 3ajeJHULIM WY pajia 3a OMLITe
J106p0 Ha CJI060AU pEIaTUBHO je HOB 00JIMK CAaHKI[MOHHCamba. AJITepHAaTHUBA Ka3HU
3aTBOPA, paj, 3a ONILTe J06PO Ha C/1060/H je 6JIMCKa KOHLENTY UHKJIY3Uje U tbeHa
adupmMalyja je ycJoB/beHa 0f] IOAPIIKeE COLHjaTHUX MPeXKa, BbUX0Be GPOjHOCTH U
KBaJUTeTa. AJTepHaTUBHUM CaHKIMjaMa He Jiaje ce JO0BOJbHO MeJMjCKOT
IpOCTOpa MaKo ce paJiul 0 MHTepecuMa LKpe ApylITBeHe 3ajeaHule. C gpyre
CTpaHe NOoCTOju AePUHUTHBHO MO3UTHUBAH CTAB jABHOCTH MpeMa U3pULIakby U

28 Jbid., ctp. 338.

2 CnoboaH Y3esall, 3awmumHu Had30p: Memooduka coyujaaHonedazockoe pada, HakiaHu
3aBoz [06yc, Exykanujcko-pexabunntanujcku daxynret, 3arpe6, 2002., cTp. 48.

30'hophe Urwartoeuh, Kpumurosozuja,Ciyx6eHu racHUK, Beorpag 2005., cTp. 403.
31 Ibid.
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M3BpLIABaky aITEePHATUBHUX CAaHKIWja, a HOCE6HO APYLUITBEHO KOPUCHOT pajia,
a HYje HU 3aHeMapJ/bMBa YMIbEHULIA /1A je jABHO MEbEHhe YOIIITEHO MOCMAaTPaHo
HaKJIOHEHO a/ITePHATUBHUM CaHKI[MjaMa.>?

8) IPMIMEHA AJTTEPHATMBHMX CAHKIIVJA
Y OJEAVHVM [IP’)KABAMA WIAHUIIAMA
EBPOIICKE YHUJE

TokoMm mocajanimer pasmaTpama mpobieMaTrKe Koja je o6pahrBana y paay,
aKIeHar je y HajBehoj Mepu 610 ycMepeH Ka TeOPHjCKUM NuTamuMa. Uako je
HECTOPHO jacaH 3Ha4yaj TAKBOT carvjie/laBamba, y HACTaBKy paza he ce HAUUMHUTH
NpuKa3 NpUMeHe MOjeJUHUX aJTepHaTUBHUX CaHKLHMja, a NPBEHCTBEHO
eJIEKTPOHCKOT Ha/130pa ¥ pajia y jaBHOM UHTEPECY, Y HEKUM 4iaHuljaMa EBponcke
yHHje Kao 06JIMKa CaBpEMEHHUX 3aKOHO/JABHUX TEeH/IeHIH]a.

AycTpuja

ToxoM mpoMeHa y MO3UTHBHOM KPUBHYHOM 3aKOHOJABCTBY y AyCTpHjH,
ycJenuse Cy INojeJuHe 3HadajHe NMPOMEHEe Ha IMOJby NPUMeHe aJTepPHAaTUBHUX
ca"kiyja. IloyeBmn on 2007. rogvHe MOCTENEHO Ce YBOAU OBAj OOJIMK
ca”kuroHucama. 0 2008. rofivHe, 3an04Kbe NPOLEC UMILIEMEHTALYjE€ 3aKOHCKUX
pelliera 32 MPUMeEHyY eJIeKTPOHCKOT HaZI30pa Kao aJITepHaTUBeE Ka3HU 3aTBOPA, JI0K
je moTnyHa npuMeHa ycieauaa kpajeM 2010. roqune. > O yKynHor 6poja ocyheHux
JILIA HA Ka3HY JIMLIaBamwa C/1060/€e, OKO 2,5% U3/Jp:KaBa KasHY Iy TeM eJIeKTPOHCKOT
Hazzopa. Oz oBor 6poja, oko 75% ocyheHuX JiMLa U3APKaBa Ka3HY y LeJIOKYITHOM
IE€HOM Tpajamy, 10K 0Ko 25% ocyheHux Jivla U3Ap:KaBajy Ha OBaj HAYMH CaMO
HOC/Ie/tbU J1e0 KJIacHYHe Ka3He 3aTBopa (CKpahuBame WM MpeKuJame KazHe
3aTBopa). [lo moje[UHUM CTAaTUCTUYKUM MOJALMMA MPOCeYHa JyKUHA Tpajama
U3/pKaBarba Ka3He KyhHOT 3aTBOPA Tj. eJIEKTPOHCKOT Ha/;30pa je 6uiia 87. naHa.3*

HaHcka

AnTepHaTHBa Ka3HHU 3aTBOpA y 06JIMKY eJIEKTPOHCKOT HaZi3opa mpeABuba ce y
TPU 06JIMKA: a) eJEKTPOHCKH HAJ30p MpPeJCTaB/ba AUPEKTHY 3aMeHYy Ka3He
3aTBOpE y 33 TO 3aKOHOM Npe/IBUDHEHUM CTy4yajeBUMa, 6) eJIEKTPOHCKUM Ha[30pOM

32 Bunie o Tome: XKesbKo Bjentajar, [Toaumuxka cysbujarea KpumuHaaumema, op. cit, crp. 340-341.
33 Christoph Koss and Christian Grafl, Probation in Europe - Austria, The European
organisation for Probation, Netherlands, 2013., pp.9.

3 3o0pan ManojioBoh, Tawa Ocrojuli, Katapuna Puctuh u Upana Credanosuh,
AnmepHamusHU HAYUHU CAYHcera 3ameopcke kasHe, Bubinoteka HapogHe CKynuTHHe
Peny6.iuke Cp6uje, 2012, cTp. 3-4.
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Ce Kao ,MHTE3UBHOM aJITEPHATUBOM" ycrocTaBa 60/bM HUBO aJTEPHATHUBHUX
CaHKIIMja U B) eJIEKTPOHCKU HAZI30p KOPUCTH Kao YCJIOB 3a PEBPEMEHO MyLITAHE
Ha cj0607y. OBaj 06JIMK aJiTepHAaTUBHE CAaHKIMje YBe€EH je AoNyHOM 3aKoHa O
W3BpIliekby KpUBUYHUX caHKiuja 2005. roauue. [Toje JUHM CTaTUCTHYKY TTOJALM
N0Ka3yjy /ia je MpoLeHaT peluBUAM3Ma KO/ JIMLa 10 25 rojHa CTapOCTH KOjH CY
M3/p>KaBa/u Ka3Hy eJIEKTPOHCKOT Ha/J[30pa CMameH y OAHOCY Ha JIMLA U3 UCTe
CTapOCHe TpyIie Koja cy 61/ia Ha U3p:KaBaby Ka3He 3aTBopa. icTu nmojauu ykasyjy
Jia je peiMBHU/IN3aM YMameH 3a 15-24% y 3aBUCHOCTH 0/ IPBOOUTHOT U3BPIIEHOT
KpUBUYHOT Jiesia. > Pajiy paJHOM HHTepeCy, Kao aITepHaTHBa Ka3HH 3aTBOPa, PBU
nyT ce npuMemyje y JaHckoj 1982. rogune, J0K Cy noc/e/jlbe U3MEHe yCIeJUe
2000. roguHe, a Koje cy ce oAHOCUJIE HA MOTYNHOCT NpHMeHe OBe CaHKLIUje U Y
cJlyyajeBMMa yIpaB/bakba BO3WJIOM I0J] YTUIIajeM aJIK0X0J1a, IITO Ce A0 TaJa HUje
npe/iBrubhasio 3aKkoHOM. Pasi y jaBHOM HHTEpECY ce MOXKe NPeABUAETH Y PACIIOHY 0/
30 mo 240 yacoBa, AOK je MO CTaTUCTUYKKM INOKa3aTe/bMMa OJHOC U3peUYeHUX
Ka3HH pajia y jaBHOM HHTepecy U KasHe 3aTBopa 0,33.37

Hemauka

AsrTepHaTHBa Ka3HU 3aTBOpPA Y OOJIMKY eJIEKTPOHCKOT Ha3opa y Hemaukoj,
yBeJleHO je Y KpUBUYHO 3akoHoZaBcTBO 2000. roguHe Kao MpoOGHU HpojeKat
npoHajaxkewa eprUKacHe MeTO/ie 3a MPUMEHY MHCTUTYTa ycaoBHe ocyze. Of
novyetka 2011. roguHe, eJIeKTPOHCKU HAZI30p KOPUCTHU Ce U 3a CITPoBOhere Mepe
Ha/i30pa 10 UCTEKY U3/piKaBarba KasHe 3aTBopa.’® [lojefuHM ayTopH yKa3yjy Aa
pajy jaJBHOM UHTEPeECY, Kao APyry 06JIMK aJITepHATHBHE CaHKLMje He MOXe OUTH
jefuHa KpHMBUYHA CaHKLHMja, a NOCeOHO He KOJ MYHOJEeTHUX HU3BpLIMJIALA
KPUBHUYHUX JeJia, Beh Jja he yBek npefcTaB/baTh caMo alTePHATUBHY CAHKLU]Y
KO/ YCJIOBHE OCY/Ie UJIM Kao 3aMeHa Mocie/iibe dpasze Us/iprkaBarba Ka3He 3aTBopa.

%5 Tapio Lappi-Seppéla, Crime prevention and community sanctions in Scandinavia, NCJR
Service, 2009., pp. 44-45.

3 3opan ManojioBoh, Tawa Octojuh, Katapuna Puctuh u HBana CredanoBuh,
AnmepHamugHU HAYUHU CAYHCerad 3ameopcke KasHe, op.cit. 5.

37 Tapio Lappi-Seppala, Crime prevention and community sanctions in Scandinavia, op.cit.
pp. 40.

38 3opan ManojnoBoh, Tawa Octojuh, Katapuna Puctuh u HBana CredanoBuh,
AnmepHamueHU HA4YUHU CAYHCera 3ameopcke KasHe, op.cit. 6.

%9 Albrecht Hans-J6rg, Sanction policies and alternative measures to incarceration: European

experiences with intermediate and alternative criminal penalties, pp. 35. npey3seTo ca:
http://www.unafei.orjp/english/pdf/RS_No80/No80_07VE_Albrecht.pdf, 28.12.2015.
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ITorpcka

[lo/bCKO KPUBUYHO 3aKOHOAABCTBO MPEN03Haje Ka3Hy OrpaHuvaBamba cj106oje
Y eJIeKTPOHCKU HaJ30p Kao aJTepHaTHUBY Kas3HU 3aTBopa. Ox 1997. rogune
orpaHuyYaBama cj1060/e ce npejBrbha KPUBUIYHUM 3aKOHUKOM M OHO He MOKe
outu kpahe o Mecel] JaHa HUTH Jy>Ke 0[] ABaHAeCT MeCeLld. Y3 OBy CAHKLH}Y, CY/,
06aBe3HO U3pUYe U Ka3HY pajia y jaBHOM MHTepecy y Tpajamy of 20 1o 40 yacoBa
MeceyeHO 6e3 HOBYaHe HaKHa/le ¥ TO y yCTaHOBaMa 3a COLMja/IHU paji, ycTaHOBaMa
Koje ce 6aBe [OOPOBO/bHUM pajJioM U TPaZiCKUM KOMYHa/JHHUM Ciayxbama.
3anocseHUM JIMLMMa YMeCTO paJida y jaBHOM HHTepecy MOXe ce OfpeiUTH
yMameme mheroBe MeceyHe 1iata y pacnony o 10 go 25 % y KOpPUCT jaBHOT
uHTepeca.”’ Kajja je ped o eJeKTPOHCKOM HAaJ30py, KPUBUYHOM 3aKOHMKY
npejBuba ce fa ce Ka3Ha 3aTBopa Jj0 6 Mecell MOXKe YIOTIYHOCTH IPeUHAYUTH
y Ka3Hy eJIeKTPOHCKOI Ha/30pa, 0K y C/ly4yajeBUMa KaJia je ofipeheHa Ka3Ha
3aTBOpa Of, TOJMHY JaHa, eJIeKTPOHCKU HaJi30p Ce MOXe NPUMemhUBAaTH Kao
aJITepHaTHBA jeINHO Y APYTOj TOJIOBUHHU U3peYeHe KasHe, Tj. y APYTHX 6 Meceru. ™

YjenumeHo Kpa/seBcTBO

AnTepHaTUBHe CaHKLHYje V YjeubeHOM Kpa/beBCTBY IIOTPEOHO je caryiefjaTH
KpO3 3aKOHCKa pelierwa EHrsiecke u Besica, CeBepHe HUpcke u Ha kpajy LkoTcke.
Y Enrneckoj u Bency npeaBuba ce Buile 06J1MKa aJlTEpHAaTUBHUX CaHKI[Hja Mehy
KOj1Ma je: HojayaHu Ha/I30p KOjH ce MoxKe U3pehu caMoCTaTHO WM Y3 HEKY JPYTY
CaHKILIU]y; PaJi y jaBHOM UHTEpeCy KOju ce UCTO MOXe u3pehu caMoCTa/HO WU Y3
HEeKY ApyTry caHKUHjy, ¥ paciiony of 40 go 300 catu; Mepa HaJi30pa KOjy ce MOxe
u3pehu caMocTaHO WM Y3 HEKY IPYTY CaHKIH]Y, Y Tpajamby of, 6 MecellU oA, 1o 6
710 12 catu iHeBHO; 3ab6paHe MojaB/bHUBakba Ha oApeheHUM MecTHMa Koja ce UCTO
MOXKe U3pehy caMoCTaIHO WU Y3 HEKY APYTY CAaHKIU]y ¥ Tpajamy A0 24 Mecella;
KyhHU NpUTBOP ce Moxke U3pehr caMoCTaIHO WJIH Y3 HEKY JIPyTy Mepy, a ’ber0BO
MUHUMAJIHO Tpajakbe HUje NpeABUDEeHO 0K MaKCHUMasHO ce Moxe u3pehu 36
MeceLH, a CJIMYHO je U ca ycJI0BHOM ocyzoM. [lopes of caia mnoMmeHyTOT, peiBuba
Ce U eJIeKTPOHCKHU HaZ;30p KOjU ce He U3pHUUe Kao caMOCTa/Ha CaHKILIMja, Beh ce
W3puye jeZIMHO y3 YCJOBHHU OCYAy WJIM paji y jaBHOM HHTepecy.*? Y CeBepHO]
Wpckoj, anTepHaTUBHE CaHKLMje ce AepUHUILY Ha CAMYAH HA4uMH, a 360T

“03opan ManojioBoh, Tamwa Ocrojuh, Katapuna Puctuh u Heana CredanoBuh,
AnmepHamusHU HAYUHU CAYXHCeHA 3aM8opcKe KasHe, op.cit. 7

1 Ibid.

2 Probation measures and alternative sanctions in the European union, England and Wels,
npeyseTo ca: http://www.euprobationproject.eu/national_detail.php?c=EW, 27.12.2015.
u 3opaH MaHojioBoh, Tama Ocrtojuh, KaTtapuna Puctuh u UBana CredaHoBHUA,
AnmepHamueHU HaYUHU CAyJHcerad 3ameopckKe KasHe, op.cit, cTp. 9-11.
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KOHL[MU3HOCTH pajia, HanoMeHyheMo jeJUHO Jia ce pajZl Y jaBHOM UHTepecy MOXe
uzpehwn y pacriony of 40 1o 240 caTy, a /1a je eJIeKTPOHCKY Ha[30p peABUheH y3
YCJI0BHY OCY/Ly €a KOjOM Cce peBruba 3alITUTHU HA/A30D, aJIK MOXKeE Ce [TPeJBUAETH
¥ Kao caMocTasIHa caHKuja.? ¥ [IIKOTCKoj ce asrTepHaTUBHE CaHKIMje JepUHHUILY
Ha CJIMYaH HaYMH, a TOTPe6HO je MocebHO UCTAKHYTH Jja Ce eJIEKTPOHCKU Ha/i30p
npezaBuba y ciydajeBMMa Kpliiekba pajia y jaBHOM HHTEPECY U YCJIOBHOT OTmycTa. ™

duncka

AnTepHaTHBa Ka3HHU 3aTBOpPA ¥ 00JIMKY eJIeKTPOHCKOT HaA3opa y PUHCKOj, Ha
CIMYaH HayuH npeaBuba kao U y JaHcKoj, Tj. U y aApyruM CakHAMHABCKUM
3eMJ/baMa, CTHM /ia je OCHOBHA CBpXa OBe Ka3He AMPeKTHa 3aMeHa 3a Ka3Hy 3aTBopa
y 32 TO 3aKOHOM Ipe/iBUheHUM cay4yajeBUMa. OBaj 06/IMK alTepHATUBHE CAaHKLWje
y ®uHckoj yBzeH je 2006. roguHe. UcTe rojjuHe yBe/ieH je U eJIEKTPOHCKU HA/I30P
ca MOOGMJIHOM KOHTPOJIOM Kao MWJIOT NMPOTpaM KOju je KpehpaH Kako 6u 610
CNpOBeJIEH HaJl, IMLIMMa KOjH Cy ocyheHH Ha Kas3HY 3aTBOpa Y Iy»eM BpeMeHCKOM
Tpajamy, Tj. ocyheHUIIMMa Hal KOjUMa je 6110 MOTPEOHO CIPOBECTH UHTE3UBHHU]E
nporpame.* Y duHckoj je ox kpaja 2011. roguiHe yBeieH M HOBU 00JIMK Ka)XKibaBakbha
10/, HA3UBOM ,,MOHUTOPHUHI Ka3Ha". OBaj 00/IMK KaXKibaBama je npejBubheH 3a
npuMeHy ,u3Mehy" Ka3He pajia y jaBHOM UHTepecy U 6e3yC/I0BHE Ka3He 3aTBOopa.
HWako ce 0Baj 06/IMK KaxKibaBakba NpeABruha y KpuBUYHOM 3aKOHUKAY, BJIMKE ce
ozpehyje noceGHUM 3aKOHOM Tj. 3aKOHOM O MOHHUTOPHHT Ka3HW.*® Paz y pagHoM
HHTepecy, Kao alTepHaTHBA Ka3HU 3aTBOPA, IPBU NYT ce NpuMenyje y PUHCKO]
1991. roauHe. Pazi y jaBHOM HHTeEpeCy ce MOe NpeJiBUZIeTH y pacrioHy of 20 fo
200 yacoBa, 10K je 0 CTATUCTUYKKM T0Ka3aTe/bMa OTHOC U3peueHHX Ka3HU paja
y jaBHOM MHTepeCy ¥ Ka3He 3aTBopa 0,42.%

®paHIirycKa

chaHLIYCKO KPHUBHUYHO 3aKOHOJaBCTBO HpeﬂBI/Iha BUIIE€ AJITEPHATUBA Ka3HU
3aTBOPa, a HEKe O] IbUX CYy: IHEBHA HOBYdHA Ka3Ha, KypC ApXaBJ/baHCTBA 10/, KOjI/IM
Ce roJgpa3yMeBad CTHL AK€ 3HAbA O APYUITBEHHUM BpeJHOCTHMa, a l'[pe,ZlBI/Iba cey
MHWHHMAJIHOM TpajaHay 0/, Meceq, jaHa 110 IeCT CaTH AHEBHO; Ka3Ha JIMIIEHha UIN

3 Ibid, cTp. 11-12.
* Ibid, cTp. 12-13.

*Tapio Lappi-Seppild, Crime prevention and community sanctions in Scandinavia, op.cit.,
pp. 44 and 49.

% 3o0pan ManojioBoh, Tawa Octojuh, Katapuna Puctuh u HBana CredanHoBuh,
AnmepHamueHuU HaQYUHU CAYXHCeHA 3amMe80pcKe KasHe, op.cit., 14.

7 Tapio Lappi-Seppald, Crime prevention and community sanctions in Scandinavia, op.cit. pp. 40.
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orpaHUYaBama CJ1060/e, IPH YeMY ce MUC/IM Ha Mepe 3abpaHe yrpaB/baka BO3UJIOM,
3abpaHe MojaB/bHUBatba Ha 0J[peheHUM MeCTHMa U CJ1.; paj y jaBHOM UHTepPecy U
BacnutHe Mepe. Oz 2009. ronrHe, KpUBUYHUM 3aKOHOZABCTBOM IpejiBubha ce 1
KyhHM TPUTBOP Ca eJIEKTPOHCKUM Ha[30pOM y Tpajarby [0 [iBe roanHe.*

Xonasamnja

EnekTpoHCKY HaA30p y X01aH 1j1 ce YBOAM Kao aJITepHAaTHMBA Ka3HU 3aTBopa
1987. roanHe, a Ka0 OCHOBHHM PasJior je 6u/Ia noTpeba 3a pellaBameM npobiemMa
npeBeJIMKOTr 6poja 3aTBOpcKe nomnysanyje. [[ppMeHa Ka3He eJIeKTPOHCKOT HaJ30pa
npeABuba ce y Ba c1y4yaja v TO: a) Y KOMOHMHALMjH ca paJioM y jaBHOM HHTepecy U
6) Kao caMocTasiHa Ka3Ha (Ha ¢1060/M) y 3aBpIIHOj pasu U3apKaBama KasHe
3aTBopa. Y KpuBHUYHOM 3aKOHOJABCTBY XOJIaH[Wje, €JIEKTPOHCKU HaA30p
npeJcTaB/ba U Mepy (CpefCcTBO) HajA30pa Haj U3BpLIEHEM yciaoBHe ocyge. [lo
NojeIMHUM CTaTUCTUYKUM nojaunma u3 2007. roguHe, eIeKTPOHCKU HaJ30p je
cripoBejieH HaJ| 886 Jiviia, Aok je 2008. roanHe cripoBe/ieH Haf, 952. Mg, a ce Ha
OCHOBY OBHUX /M Y JJPyryX NapaMeTapa MoXe BUAETH TeH/IeHIIUja 0CTEeNeHoT
pacra oBe anTepHaTHBHe caHKuyje.* [lopes esileKTpoHCKOT HaA30pa y KpuBruyHoM
3aKOHUKY NpeABuba ce joul U paj y jaBHOM UHTepecy. OBa caHKLHja MOXe ce
NpeJBUJIETH Y pacroHy Ao 240 yacopa.>

Yermka

Yemwrko KpUBUYHO 3aKOHOJABCTBO, KAao M QPAHIYCKO KPUBUYHO
3aKOHO/]aBCTBO, NpeABrha BuUllle 06JIMKA aJTepHATUBA Ka3HHU 3aTBOPA U TO:
KyhHM 3aTBOp Koju ce Moxe u3pehu y Tpajamy J10 iBE TOAVHE U OHA Ce MOXe
u3pehu caMOCTaIHO UJIK UICTOBPEMEHO €a IPYTOM Ka3HOM; Paji y jaBHOM UHTEPECY
a 0Ba Ka3Ha Ce CIIPOBO/IM y ycTaHOBaMa Koje ce 6aBe JJO6POBOJbHUM PaJioM U
rpaJickuM KOMyHaJIHUM CJTy»k0aMa; 3abpaHa yJiacka Ha CIIOPTCKe, KyJITYpHe U
Jpyre MmaHudecTalyje; ¥ 3abpaHa ob6aBJ/baba oapeheHe gesaTHocTH.>! Kao mTo

8 Probation measures and alternative sanctions in the European union, France, npeyseto
ca: http://www.euprobationproject.eu/national_detail.php?c=FR, 27.12.2015. u 3opan
MaHojnoBoh, Tawa Octojuh, Katapuna Puctuh u UBana CrepanoBuh, AnmepHamusHu
HAYUHU CAyHceHa 3ameopcke KasHe, op.cit., 16-19.

*“3opan ManojioBoh, Tamwa Ocrojuh, Katapuna Puctuh u HUBana CredaHoBuh,
A/mepHamueHU HAYUHU CAYXHcerbd 3ameopcke KasHe, op.cit., 18-21. u Probation measures
and alternative sanctions in the European union, The Netherlands, npeyseto ca:
http://www.euprobationproject.eu/national_detail.php?c=NL, 27.12.2015.

50 Ibid.

51 Probation measures and alternative sanctions in the European union, Czech Republic,
npey3eTo ca: http://www.euprobationproject.eu/national_detail.php?c=CZ, 27.12.2015.
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ce MOXe BUJleTH, y YellKoj, He I10CTOjU eJIeKTPOHCKU HaZ30p Kao aJITepHaTUBHA
caHknuja. [loTpe6HO je ykasaTu Ja je mocrtojasio Buie HaBpaTa (2010. u 2012.
rojiMHa) UMILJIEMeHTaluje eJIeKTPOHCKOI HaZj30pa Y KPUBUYHO 3aKOHO/IaBCTBO,
aynu To ce Huje nocturio. [lojeauHy ayTopu yKasyjy Ja jefjaH of pasJora je u
TI0CTOjakbe aITEPHATUBHE CaHKIHje y 061Ky KyhHor 3aTBopa.™

IIMBencka

AnTepHaTHBa Ka3HU 3aTBOpaA y 0OJIMKY eJIeKTPOHCKOT Haa3opa y llIBe/ickoj, Ha
CJIMYaH HaYMH npejBuba Kao u y ApyruM CakHAWHABCKUM 3eMJ/baMa, C TUM /A je
OCHOBHA CBpXa OBe Ka3He JMPpeKTHa 3aMeHa 3a Ka3Hy 3aTBOpa Y 3a TO 3aKOHOM
npeBubeHUM ciaydajeBuMa. OBaj 06JIMK afiTepHATUBHE CaHKLMje yB/eH je 1990.
TO/IMHE, Kao 3aMeHa Ka3He 3aTBopa o Tpy Mecelia, 10K je 2001. roarHe, usMeHama U
JI0TIyHaMa 3aKOHa [1o4eJia TpYMeHa OBe Ka3He Kao 3aMeHa 3a Ka3Hy 3aTBOpa [0 IECT
MecenH. [1o cTaTUCTHYKUM ITo/jaiiiMa MOXKe ce BUIeTH J1a je TokoM 2005. rouHe 0Baj
00JIMK KpUBUYHe caHKLyje noHyheH 61% JiMua Koju cy 6uinn ocyheHu Ha KasHy
3aTBOpa y MaKCUMaJIHOM Tpajamby A0 wecT Mecelin. O oBor 6poja, 68% ocyheHux
JIMILIA Ce PHWjaBUJIO HA M3/IpKaBarbe Ka3He Ha 0Baj HA4YMH, of] yera je 81% npuxsaheH.
HWctu nopany ykasyjy aa Hajsehu 6poj ocyheHux JinIla, a KojuMa je 0101jeH 3aXTeB 3a
M3/IpKaBakbe KazHe y 00JIMKY eJIEKTPOHCKOT HA/I30Pa, je yCJie/l c1abe WK HeJJOBOJbHE
capa/irbe ca opraHuma rnpobaigje. Paj1 y pasiHoM HHTepecy, Kao aJITepHaTHBA Ka3HU
3aTBOPa, TPBU MYT ce npuMemsyje o 1990. roariHe, Kao0 KOMOMHOBAHM OGJIMK Pajia y
jaBHOM MHTEpeCy U YCJIOBHE ocyze. PaJi y jaBHOM MHTepecy ce MOXe NpeAiBUJETH Y
pacnony ox 20 go 240 yacoBa, 0K je IO CTAaTUCTUYKUM NOKa3aTe/bhMa OJHOC
U3peyeHKK Ka3HH pa/ia y jABHOM MHTEpeCy U Ka3He 3aTBopa 0,23.%*

9) PESYJITATM U IVICKYCUJA

[lopen mocajjalilbUX YKa3uBarba Ha TEOPHjCKE U MPAKTHUYHE aclleKTe OBe
npob6JjieMaTHKe, NMOTPe6GHO je J0AATHO HAYMHUTH Kpahu OCBpPT Ha OBY
npo6semaTtuky y Peny6aunu Cp6uju. YBohewe ajTepHAaTUBHUX CaHKLHjA Y
nocrojehn kpuBWYHM cucteM Peny6snke CpOuje 3amoyeTo je CTBaparbeM
npelyc/oBa y BUAY JOHOIIEHha IPaBHe peryJaTHBe, ILITO je TOCTUTHYTO U3MeHaMa
¥ jgomyHama KpuBHYHOr 3aKOHHKa®® M 3aKoHa O W3BpLIEHY KPHUBHUYHUX

52 Ibid.

53 Tapio Lappi-Seppéld, Crime prevention and community sanctions in Scandinavia, op.cit.,
pp. 45-46.

54 Ibid, pp. 40.

55 KpuBn4HU 3aKOHUK, Cay>k6enu riacHuk PC, 6p. 85/05, 88/05 - ucmp., 107/05 - ucnp.,
72/09,111/09 1 121/12,104/2013 1 108/2014.
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caHknuja® (mpe JoHomerma mocaenwer 2014. rogune) uz 2005/06.roauHe.
KpuBuyHuM 3akoHnKoM (4. 43) npeaBuba ce Jja ce y4MHUOLYY KPUBUYHOT Jlesia
MoxKe u3pehu Ka3Ha paZia y jaBHOM HHTepecy U ypehyje mbeHa npuMeHa (4. 52).
McTUM 3aKoHOM, NMPOMHKCYje Ce W Mpelu3upa ycJ0BHA OCy[a ca 3alUTUTHUM
HaJ30poM (Wi of 71 1o 76). Y npeTxoHOM 3aKOHY O U3BpIUEHY KPUBUYHHUX
CaHKIMja MpeABUbasIo ce MUTame U3BpIeha Ka3He pajia y jaBHOM HHTepecy (I
on 181 no 184), a mpeaBubaso ce U U3BPILIEHE YCIOBHE OCy/ie €a 3alITUTHUM
Ha3opoM (Wi oz 186. mo 191a.). 3aTuM, mopes /10 caZia U3HETOT MOTPEBHO je joir
HarJacuTH Jja je y KpMBUYHM 3aKOHUK yBe/ileHa U MOTYNHOCT U3/ip:KaBama Ka3He
3aTBOpa 6e3 HallyliTarba IPOoCTOpHja ¥ KojuMa ocyheHu cTanyje (4. 45. cT.) U TO
Ha Ha4yMH /ja aKo Ce YYMHUOLY KpUBUYHOT JieJla U3peKHe Ka3Ha 3aTBopa Zio jefiHe
roJliHe OHa Ce MOX€ M3BPUIMTU Tako WTO he je ocyheHW u3Ap!KaBaTU Y
MpOCTOpHjaMa y KOjuMa CTaHyje aKo CyZ Tako ozapegu. [lomenyTo ce gomaTHo
npely3upa U 3aKOHOM 0 U3BPIlehY KpUBUYHUX CaHKIM]ja (Wi o4 174a. 1o 174e).
[ToTpe6HO je moMeHyTH U [IpaBUIHUK O HAUMHY M3BplIEHa Ka3He 3aTBOpa Y
npocTtopujaMa y KojuMa ocyheHu craHyje®’ Koju ce GJmke ypebyje HauumH
M3BpLUIeHha Ka3He 3aTBOPa, KOja ce U3BpIlaBa Ha 0Baj Ha4uKH. TokoM 2014. roguHe
y 3akoHOAaBCTBO Penyb6sinke Cp6uje je yBeJeH HOBU 3aKOH M TO 3aKOH O
W3BpIlEy BaH3aBOACKUX CaHKIMja M Mepa® KojuM ce ypehyje mocTymak
M3Bpllekha BaH3aBOJACKHUX CaHKIHMja M Mepa U3peYEeHUX Y KPUBUYHOM,
[IPEKPILAjHOM UJIX JPYTOM CY[CKOM IIOCTYIIKY, a KOje Ce U3BpLIaBajy y 3ajelHULY,
NPOIKCYje Ce CBPXa, CaipXKaj, HAYMH U3BPLIEHa, 0JI0XKaj JIMLA Y TOCTYIKY, Kao U
HaJ30p Haj u3BplIewmeM. OBUM 3aKOHOM CBpXa W3BpIIEHa BaH3aBOJCKHUX
CaHKIMja U Mepa carjieflaHa je y 3alUTUTH JpyLITBa 0f, KPUMHUHAIUTETA
M3BpIIEHEM BaH3aBOACKUX CaHKIMja U Mepa y 3aje[HUIUM ca LUbEM
peconyjasu3alyje U peuHTerpanuje ocyheHUuX JIUIA. JelaH Of MJIAHUPAHUX
[M/beBa CBUX JI0 CaJla YKa3aHUX 3aKOHO/JABHUX HOBMHA je Jla ce CMambHU OpOj
ocyheHuX JMIa KOjU U3IpKaBajy Ka3Hy 3aTBopa U To Ao 20% wto 6u usmehy
ocTajior uMaJio edpeKaT U Ha NPenymheHoCT 3aTBOPa, a 3aTUM U Ja Ce yHanpeau
pecorujanu3anuja ocyheHux JiMIa mTo 61 UMaJIo yTUIaja U 6poj moBpaTHHUKA.>’
[lo mocyie UM JOCTYITHUM MOANMMA KOjH Cy 00jaB/beHH O CTpaHe YpaBe 3a

56 3aKOH 0 U3BpIlIeY KPUBHYHUX caHKIHja, Cayx6enu riacHuk PC, 6p. 85/2005,72/2009
n31/2011.

57 [IpaBUJIHKMK O HAYMHY U3BpLIEha Ka3He 3aTBOpA Y IPOCTOpPHjaMa ¥ KojuMa ocyheHu
cranyje, Cayx6eHu racHuk PC, 6p. 64/10.

%8 3aKoH 0 M3BpLIEHY BaH3aBOJCKUX CaHKIHWja U Mepa, Ciayxbenu rmacHuk PC, 6p.
55/2014.

% Henap bunrynan u MusioBan Komuenwuh, ,UMiieMeHTalyja alTepHaTHBHUX CaHKI[Hja
y KpuBHYHHU cucTeM Peny6svke Cpbuje ca 0CBpTOM Ha 3eMJbe y OKpyXewy', Kyamypa
nosuca, 6poj 28/2015, ronuua XII, ctp. 192.
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M3BpIllekhe KPUBUUHUX CaHKIIHWja, Y PBOj nosioBMHU 2015. rojvHe U3peyeHo je
2.100 ka3Hu kyhHor 3aTBopa, 256 KyhHOr NpUTBOPA, 2.603 Ka3He pajia y jaBHOM
UHTepecy U 44 ycioBHe ocyle ca 3almiTuheHUM Haj3opoM. Ha ocHoBy oBHX
nojaTaka MOXe Ce BHUJETH Ja NOoCToju noBehawe npuMeHe aaTepHATUBHUX
CaHKILMja y ogHocy Ha ogHocy Ha 2014. roguny, kaja je uspedyeHo 1.064 kasHe
KyhHOr 3aTBOpa 1 caMo ce/iaM YCJIOBHUMX Ka3HH ca 3amTuheHuM Hazzopom.®® Ha
OCHOBY YKa3aHMX 3aKOHCKHX M3MeHa M aKTyeJHUX CTAaTUCTUYKHUX MO0JaTaKa,
HEeZIBOCMUC/IEHO Ce MOXKe 3aK/by4rTH Ja je Peny6snka Cpbuja npeno3Hasia 3Ha4aj
Y TMOTEeHLWjas aJITepHATUBHUX CAHKIMjA U /1 yCKIahUBambe 3aKOHOAABCTBA HE
npeAcTaB/ba CaMO CaBpeMeHY MpaBHY 06aBe3y Beh U MpOMeHY 3aKOHOJABHE
CBECTH U CTABOB3, LIITO CE U MOXKE BUJIETU KPO3 CBE YIECTAIH]Y HbUXOBY IIPUMEHY.
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11) 3HAYAJ 3A PEITYBJIMKE CPBUJY

PasmaTpame TeMe OBOr paja, Tj. CaBPeMeHMX TeHJieHLMja y NpPUMeHHU
KPUBUYHUX CaHKIMja U CUCTeMa HHUXOBOT M3Bpllierha ¥ eBPONCKOM KPUBUYHOM
3aKOHOZABCTBY, IPOU3AILUIO je U3 TOTpebe Aa Ce Ha jeIHOM MEeCTY HAaYMHH OCBPT Ha
CTaJIHy OTpeby MpOHaAKeka aZleKBaTHUX KPUBHUHHUX CAHKIMja ca KOjuMa ce
MOKe MOCTUNH CBpXa Ka)KibaBakba Y3 O/ICYCTBO CBUX HETATHBHUX e eKaTa, ajld U y3
NIOCTOjare CBECTH O HY»KHMM, a IPUXBAT/bUBUM, EKOHOMCKUM OKBUPHUMA. Y OBOM
pajy HoMeHyTa TeMa je pa3MaTpaHa M3 JiBa acleKTa U TO Ca TEOPHUjCKOT U
NPAaKTUYHOL. Y OKBUPY TEOPHjCKOT aclleKTa yKa3aHO je Ha pa3BOj U 3Ha4aj
NoCcTojehnx KPUBUYHUX CAHKIMja, alM U HA Pa3BOj U MOCTENEHO YTEeME/bEHE
aJITepHATUBHUX CaHKIMja y CaBpeMeHa 3aKOHOZ,ABCTBa. Y NPaKTUYHOM acleKTY
OBOT pPaZia, aKLeHAT je 6M0 HA MPUMEHH aJITEPHATUBHUX CAaHKIH]ja V M0jeJUHUM
Jip>kaBaMa 4iaHuIaMa EBporicke yHuje Kao 06JiMKa caBpeMeHUX 3aKOHO/IaBHUX
TeHZeHLHja. Ca MOMEHYTHM, IMJb ayTOpa je 61O Jja ce MPUKAXKY HAYMHU U MOTHUBHU
MMIJIEMeHTAalYje aITepHAaTUBHUX CAHKIH]ja, aJIH U [ia Ce YKaXKe Ha peaJiHe poMeHe
KOje Cy HacTaje Kpo3 carjieflaBalbe CTaTUCTHUYKMX MOoJaTaka IO0YeBIIH Of,
VMHTEe3UTeTa U3pHliarba aJITEPHATUBHUX CaHKLMja [1a CBe MPEKO MUTama NoBpaTa.
3aK/byyliM KOjU Cy TNPOM3MILIM U3 YIOpPEJHOT carieflaBatba INpUMeHe U
MMIIEMEeHTallYje aJITepPHAaTHBHUX CAaHKIMja Y cCaBpeMeHa eBPOICKa 3aKOHOIABCTBa,
y oapebeHoj Mepu cy ynopehenu ca noganpma u3 Penyosvke Cp6uje, mpy yemy ce
YBU/JIEJIO [ia je 3aKOHOJaBall Tpeno3Hao 3Hayaj U NOTeHIUjasl aJTepHAaTUBHHUX
CaHKI{ja LITO Ce U cariefiajio Kpo3 TEOPUjCKU alu U MPaKTUYHU acleKT, Tj. Kpo3
NpUKa3 3aKOHOJJaBHUX OKBHpA M aKTYeJHUX CTaTUCTUYKUX MojaTaka. Kinacuyne
KpPUBHUYHE CAaHKIHje HUCY OAYBEK UMaJie 0O/IMK KOjH JlaHac UMajy. JlaHalha bHX0Ba
IpHYMeHa U NI0CTOojakbe je Moc/ieANLa BEKOBHOT Pa3Boja, ajld U HepaCKUUBHUX Be3a
ca pasBojeM JpyumtBa. CaBpeMeHe ajJTepHAaTHBHE CaHKIHUje HY>KHO he umaTu
NpOMEHe U Jja/ba puiarohaBama JpyLITBY U U3BPLIMOLMMA KPUBUYHUX JIe/1a, a
OBaj paJ, IpeAcTaB/ba 1e0 TOT NpoIieca.
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