EBpOHCKO 3aKOHOOJaBCTBO

UDK:343.2/.7:364.63:061.1
Biblid 1451-3188, 12 (2013)
Too XII, 6p. 4546, cmp. 56-72
H3zeopHu Hayuuu pao

Kaxmuna CIIAJIEBUR!
JKewko BIEJIAJALP?
Jlejna BPATU'R3

OCBPT HA IIOJEOVHE ACIIEKTE
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ABSTRACT

In the criminal law of the European countries, except in France, there is no specific
incrimination of mobbing. However, this does not mean that the behavior defined by
mobbing indicators is necessarily allowed. If actions made by mobber are contained
in some of the descriptions of existing criminal offenses, they will be prohibited.
Furthermore, from this it can be concluded that the criminal provisions of the
European legislation provides the possibility of criminal sanctions for some of the
indicators of mobbing. Given the case law of France and other European countries,
the fact is that the Criminal Law ultimate means by which to be used for the
suppression of harassment at work. The purpose of instituting and conducting
criminal proceedings lies in achieving its primary goal, which is to determine
whether the committed offense is a criminal offense, who is the perpetrator, whether
he is guilty, and if guilty, whether the conditions are met for the imposition of criminal
sanctions. Prosecuting authorities collect the necessary sources of information on
criminal work, perpetrator, but also on other facts and circumstances that are or may
be relevant to a legal decision of a particular criminal offense. However, when it
comes to discovering and collecting data on criminal offenses with elements of
mobbing and the perpetrators, such research is further complicated by the fact that
these are acts committed in private. Consequently, victims of mobbing are proposed
to conduct a diary of events, to make technical record of private conversation with
the perpetrator, and to develop and maintain a written correspondence from mobber.
These suggestions from the perspective of criminal law theory and practice raise

! Tpasrn dakyrnrer Vimsepsurera Cunepruja, Bujessina, e-mail: zspalevic@sinergija.edu.ba.
2 Ipasnu dakynrer 3a npuspexy 1 npasocyle y Hoeom Cazy, e-mail: zdjbjelajac@gmail.com.
3 Tpuspensn cyn y Beorpaxy, Beorpar, e-mail: lejla.bratic@gmail.com.

56



EBpOHCKO 3aKOHOOJaBCTBO

many questions and debates in the field of evidence law. Particularly controversial is
whether the mentioned funds can be used in criminal proceedings.

Key words: Mobbing, Comparative Approach, Aspects of Criminal Justice,
Jurisprudence.

I) yBOO

MoOwuHT, ka0 BeoMa IIMPOK TOjaM, 00yXBaTa KOMILIEKC MaJTPEeTHPajyhux
aKTUBHOCTH KOje C€ CIIPOBOJIE HaJl 3alOCICHAMA Ha PaJHOM MECTY, a Koje ce
O0MYHO 3aBpIIaBajy HEKOM BPCTOM Mocienuna 3a mnojequHna. Ilocnemune y
3aBHUCHOCTH O]f TIOjSIMHIIA M UCTIOJHEHOT TTOHAIIIAha MOTY BapHpaTH Off OaKux
JI0 TIOTITYHO pasapajyhux mnocnequiia 1o TOjeUHIA, HErOBO OKPYXEHE U
TOPOJIHILY, TIPX YEMy MCTOBPEMEHO IMPEKTHE MOCIE/MIIC TPIIC OpraHn3aiwja u
ApymTBo y uenminy. Haxasnoct, y crpaxy 3a CBojy MarepHjaiiHy ersuCTCHII]Y H
er3UCTEHIIM]Y CBOje TOpPOJHIIE 3alOCICHH Cy YECTO H3JIOKEHH Kpajibe
HETIPUXBATJGUBUM TOHAIIAbUMA TIOCTIOAABaNa. YKOIUKO KCTa TPEpacty y
KOHCTAHTHO, TPajHO M YCTaBHO Tpy0O0 TMOBpehHBame MpaBa Ha JOCTOjaHCTBO,
yIeq W 4YacT, NPUBATHOCT WM TEIECHH MHTETPUTET U 37paBibe 3aMOCICHOL
TOBOPUMO 0 MOOHMHTY.* MoOMHI HMje HOBa T0jaBa, Kao IITO HHje HOBO HM
TIOHAIIIake KOje OBaj rmojaM omwcyje. Kao HOBOCT ce jelMHO MO)Ke MoCMarpaTu
NPU3HABAE OBOT M3pas3a Y TOCIIOBHO] MPAKCH C jelHE CTpaHe, U MpH3HABAbE
TIOCTOjamka 37I0CTaBJbarba Ha MOCIy C APYyre CTpaHe.

IT) OTKPMBAIGE U ITPUKYIUBAILE IIOJATAKA O
KA3SHEHUM OEJIVIMA CA EJIEMEHTVIMA MOBVHI'A

Pesomyrmja EBporickor maprmameHTa o y3HEMUpaBamby Ha PaJHOM MECTY H3
2001. romune (European Parliament Resolution on Harassment at the Workplace
2001/2339 — INI) no3uBa cBe 3eMJbe WIAHHLIE JIa CE CYNPOTCTABE 3NI0CTaBIbaAbY U
CEKCYaJTHOM Yy3HEMHUpaBamby Ha pPaJHOM MECTy, Ja MpPEHCINTajy 3aKOHCKE
neduHUIMjE Y 0BOj 00MAcTH, 1a U3MEHE U JOIyHe rocTojehe 3akoHOMaBCTBO U A
mrpaje ehrkacHe MeXaHM3Me TpaBHE 3aIITHTe. YKa3yjyhu Ha OpojHe HeraruBHE
TIOCTIeIIIE KOjeé MOOMHI MMa Mo 3arocieHe, Pe3onyimja ykazyje M Ha HeroBe
HeraTBHE TOCIEJMIIE TI0 TIOCIONaBIe, a HAapOYUTO OHE KOje ce OfHOCe Ha
CMamerbe IIPOYKTUBHOCTH 3arocieHrX.) Y Pesonyruju Esporckor mapiameHTa o

4 Jly6apma, b., (2008), ,,Mo6uur/bymuar Ha pany*, buimen cyocke npakce — BpxoeHu cyo
Cpouje 2, ctp. 446-448.

5 European Parliament resolution on harassment at the workplace, 2001/2339 (INI) (2012, Maj
2). Preuzeto sa: http:// www. eur-lex.europa. eu/LexUriServ/LexUriServ.do? uri=0J:C:2002:
077E: 0138:0141:EN:PDF.
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y3HEMHUpaBaly Ha pPaJHOM MECTy HHUje caapikaHa jeAMHCTBEHA Je(uHHUIM]A
MoOuHra Beh ce Kao jemHaka, Kpajibe HEMOKeJbHA IOHAIllamha HCTHYY:
y3HeMupaBame (harassment), Hacube (Violence), 3moctaBibame (bullying) n maxHo
ONITYXUBame (false accusations), ¢ 003UPOM J1a CBAKO OJI HABEICHUX IMOHAIIARkA
nioBpehyje JbYJCKO JTOCTOJaHCTBO, TIPUBATHOCT M UHTETPUTET JBbYICKE JIMIHOCTH.
CXOmHO W3HETOM, HETaTWBHE AKTUBHOCTH MOOEpa — HACHIBE, 3JIOCTaBJhambe,
Bpehame U y3HeMupaBame — HMHIMKATOpH Cy camor moOmHra. Hakamoct, y
eBPOIICKOM 3aKOHOZIABCTBY je TIPUMETaH M30CTAHAK CYyICKe TpaKce y Be3W ca
Ka3HEHUM JIefIUMa Yy KOjuMa Cy caJipskaHu MHIMKaTopu mobinga. CXOmHO ToME,
TPE]T 3aKOHOJABIIA M CTPYKY IOCTaBjba CE [HTAMBE y KOM CMepy Tpeda TpaauTH
npeBeHuHJy OI1 37I0CTaBJbarba Ha PAJTHOM MecTy. UHbeHHIIa je /1a je Ka3HEHO MPaBo
Kpajibe CPeICTBO 32 KOjuM Tpeba MOCErHyTH KoJ Cy30Mjarsa 3710CTaBjbarba Ha
pany.® CBpxa okpeTara 1 Bol)era Ka3HEHOT HOCTYIIKA OITIE/A CE Yy OCTBAPUBAHLY
FETrOBOI PUMAPHOT IIIJBA, & TO j€: YTBPAWTH JIa JIM j€ M3BPIICHO JIEN0 Ka3HEHO
JIeN0, KO je U3BPILIMIIALL, 1A JIH j€ KPUB M aKO j€ KPUB, JECY JI UCIYH-CHU YCIIOBH 32
M3pULIAkhe Ka3HEHONpaBHe caHKiuje. OpraHd KpUBUYHOT TOHEHA TPUKYIUBAJY
noTpeOHE M3BOpE Ca3Hamba O Ka3HEHOM JIey, W3BPILMOLY, ald U O APYTHM
YUELEHHI[AMa 1 OKOTHOCTHAMA KOje MOTY OUTH WJIH jeCy O B&)KHOCTH 32 3aKOHCKO
pellielhe KOHKPETHOT KazHeHor nena. MelhyTiMm, kama ce paau O OTKpUBaWbY U
NPUKYTUBAY TI0/IaTaka 0 KA3HEHNM JIC/TMA Ca eJIEMEHTHIMA MOOMHTa U FhUXOBOM
W3BPILHOILY, TAKBO UCTPAKUBAE JIONATHO j€ OTEKAHO YMFHECHHIIOM JIa CE PajIH O
JIeMa M3BPIICHHM Y ,9eTUPH OKa“. Y IMJbY JIAKIIer JOKa3MBamba CaMOT
MOOMHTa, )KpTBaMa Ce MPEUIKe Jia BOJIEC JIMYHHU JTHEBHHK Joralama, 1a TIPUBaTHO
TEXHIYKH CHIME Pa3roBOP ca M3BPIIHOLEM Kao H JIa YCIIOCTAaBE M YyBajy IMCaHY
KOPECTIOHJICHITH]Y ca W3BpIIHoIieM MoOuHTa. [Ipemiosu cy ca mpakTHJHe CTpaHe
KOpPHCHHM, Mel)yTHM ca CTaHOBWINTA Ka3HEHOIPABHE TEOPHjE M IPAKCE OTBAPA]Y
OpojHa MUTama U pacrpase y Mojapy4djy JokazHor mpaea. [loceGHo je criopHo Mory
JIM Cce TIOMEHYTAa CPENICTBA KOPUCTUTH y Ka3HEHOM TIOCTYTIKY, M YKOJMKO MOTY, OJT
KOJUX KpHUTEpHjyMa Bajba MONM NP OLIEHU 3aKOHHTOCTU Ca3Hama 10 KOJUX ce
JIONUIO TIOMONY TaKBUX CpencTaBa. Pa3nmmumTa 3aKOHONABCTBA HA PA3IIHYKTE
HaunHe ypehyjy Ta mNuTama, OMHOCHO JI03BOJbABAjy WM HE JI03BOJHABA]Y
Kopumheme MOMEHYTHX CpECTaBa y JIOKA3HOM MOCTYIKY — BOlEHe JMYHOT
JIHEBHHKA jorahjarsa, MPUBATHO TEXHUYKO CHUMAGE Pa3roBopa ca M3BPIIHOLEM U
YCTIOCTABIbAGE U YyBA-E MMCAHE KOPECTIOHICHIIMjE Ca M3BPIIHMOIEM MOOHHTa. 3a
pasmuky on Kasnenor 3akona PermyOmike CrioBeHuje, unja onmpenda wiana 151.
expressis verbic 3a0pamyje KoprIihere Wil 00jaB/bUBAE JTMYHOT JTHEBHUKA, Y

6 Bpxosiiek, M. u Cnanesuh, XK. (2011), ,,OcTBapuBare mpaBa Ha 3allITHTY O] 37I0CTaB/bamba
Ha pany*, Ilpasna Pujeu-Yaconuc 3a npasny meopujy u npaxcy 27, ctp. 465-469.
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XPBaTCKOM Ka3HEHOM 3aKOHOIABCTBY HE TOCTOjH MHKPUMHHAIIMja TaKBOT
canpkaja. To MMa 3a Tocienuily Ja y CiydajeBMMa Kaaa ce TojaBu IpobieM
yrnorpede JMYHOI JHEBHUKA y KAa3HEHOM IIOCTYIIKY, CyACKa Mpakca CBOJUM
TYMa4eheM TPaJI KPUTEPHjyMe 3a TIOMYHaBamh¢ HABEICHE 3aKOHCKE TPasHUHE.
Hajmoznaruju Takas ciy4aj BoheH je y Cabe3noj Perryommm Hemadkoj. Yiopeso-
NpaBHA aHANM3a y TIONIENY OTKPUBAMK-a W MPUKYIUbAMha IMOJaTaka O KasHEHHM
JIelMa ca eieMeHTHMa MOOMHTa yITyhyje Hac Ha 3aKJbydakK Jia ce TajHe Oenenke,
KOj€ Ce OJTHOCE Ha UHTUMHY c(epy 3aIl0CIICHOT He CMejy, Y Hauely, yHoTpeOHTH Kao
JIOKa3 Y Ka3HEHOM TIOCTYTIKY, YaK HHU HETIOCPEIHO KPO3 UCIUTHBAE CBEIOKA KOjU
0 cajpkajy THCBHUKA MMa OWJIO KakBa ca3Hamba. CaMo y M3y3eTHUM CITy4ajeBUMa,
Y 3aBUCHOCTH OJ OIIEHE Cy/1a O TOME KOjH je 3aiITHheHn HHTepec OUTHU)H Y CITy4ajy
M3Y3€THO TEIIKOI KA3HEHOI Jiejla — MHTepeC MHTHMHE cepe 3aroclieHOr Wi
MHTEpEC (DPUKACHOCTU Ka3HEHOT MOCTYTIKA, MOYKE C€ JIOIYCTHTH YIOTpeda JINUHNX
OeJelKy U3 THEBHUKA Kao J0Ka3 y Ka3HEHOM MocTyrKy. Mehytum, ociM Boherwa
JTHEBHHKA Ca JIETAJbHUM OeJIeEmhEeM TOKa M BpeMeHa OJIBHjarba CIIOpHOT fjorahaja,
KPTBA MOOHMHIA HYXKHO MOpA JIOTPUHETH PUKYIUBALY U IPYTUX U3BOPA U3 KOJHX
ce Moxe nohu 0 cazHama 0 Hamepu MoOepa. [IpemopywsHBO je na kprBa
MOOHHTa MOKYIIIA JIa YCTIOCTABH U TIMCAHy KOPECTIOHICHIH]Y ca MoOepoM. Y 1By
JIOKa3MBamba HEroBe HaMepe KpTBa Tpeda dyBaTH KOMHMje IMIcama, eJIeKTPOHCKE
notre, (pakcoBa U Mopyka Koje I[OGI/IJa on MoOepa. Ha TakaB HauuH ce 00e30ehyjy
MarepHjaTHA HOCHOIM JIOKa3a Koju he HaKOH HUXOBOI OTKpHBama (Iperpara) u
00e30ehema (MpUBpEeMEHO OMy3UMare MPeaMeTa) MONM TIOCTYKUTH Y JTOKa3HOM
noctynky. Haxarnocrt, ¢ 003upom Jia ¢y y yropeaHoj Cy/ICKO] TIPaKcH 3a0eNeKeHn
CIy4ajeBd HM30CTaHKA WCTHX, TMOXEJHHO j€ TEXHWYKM CHUMHUTH PasroOBOp ca
m3BpimorieM MoouHra. CaM HauMH BOhera pa3roBopa, kao u 00ja U TOH TWiaca y
OUTHOM JIONPUHOCE CTBAPARLY CITHKE O OJHOCY Ha PeNalujH skpTBa — Mobep.’ Maxo
je 3Haueme pe3ynrara J00MjeHUX TEXHUYKUM CHUMAHEM Y TOCTYIKY OTKPHBAEHA
MoOepa Hemoryhe 3aHeMapuTH, ca CTaHOBHINTA MOCTyNara JIOKAa3HOT MpaBa
FHbUXOBA j€ MPHMEHA Y Ka3HEHOM IOCTYTIKY €BPOIICKHX JpykaBa criopHa. Haume, He
MOCTOj€ yjeTHaYeHa MUIIbEHA JIa JIU je JI03BOJBEHO J]a Ce Ca3Hama JI0 KOjUX ce
JIONUI0 TEXHUYKAM CHHMAEEM TIPUBATHOT pa3roBOpa KOPHCTE Kao JIOKa3 y
Ka3HEHOM MOCTYIKY. Y HEKUM 3aKOHOJIABCTBHMMA j€ MPHCYTHO CTAHOBHMIIITE Jia j&
CBaKM TaKaB pa3rOBOP CHUMJbEH HEOBNIAMNEHO, jep jé MCTH CHUMJbEH Oe3
NpUCTaHKa 0COOE KOja Ce CHUMA, Te J1a JIOKa3e MpUOaBIbeHe MPUBATHUM TEXHUUKUM
CHUMKOM CHUMJbEHUM M3BaH Ka3HEHOT MTOCTYIIKA TpeOa H3/IBOJUTH K0 HE3aKOHUTU
noka3. Mehytim, mako mocToje CilydajeBU Kajia TPUBATHU TEXHWYKH CHHUMAK

7 Wornham, D., (2003), ,,A Descriptive Investigation of Morality at Work®, Journal of Business
Ethics 45, str. 29-33.
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pa3roBopa M3BaH Ka3HEHOT MOCTYIIKAa HE MOXKe OWTH YTOTpeOJbEH Kao JI0Ka3 y
Ka3HEHOM TIOCTYIIKY, TIUTAke 3aKOHUTOCTH TaKo MPUOABIBEHHX JI0Ka3a C 003MpOM
Ha OTICET YCTaBHE 3aIlTHTE TpeOa YTBPIUTH y CBAKOM TOjeIMHOM city4ajy. OBakBa
TBpAbA MPOU3MWIA3H M3 YMEECHHIIE Kako y Mel)ycoOHy KOMyHHKAIW]y YYECHHIM
JI0OPOBOJBHO CTYTIAjy, y4eCTBYjy U Hpekunajy je.8 majyhu y Bty uMmenuity 1a
CBaKa HEraTMBHAa aKTHBHOCT MoOepa — HAacWbe, 370CTaBJbame, Bpehame U
Y3HEMHPABabe, MPEICTaBIba CBAKO HEXEJHEHO IMOHAIAKE Ca IMJBEM HIIH Pay
TIOBpEZIE JIOCTOJaHCTBA 0CO0E KOja TPAXKH 3alOCIICHE W 3arlOCICHOT, U Ja HCTO
Y3pOKyje CTpax WIM HENpHJaTeJbCKO, TOHIKaBajyhe WM YBPEIJBHBO PaHO
OKpYKEHbe, TpebaJio O y IOKa3HOM MOCTYIIKY CBUX €BPOIICKUX 3eMajba I03BOJIUTH
ynotpely JMYHOT THEBHUKA Joral)ama, MPUBATHOT TEXHUYKOI CHUMKA Pa3roBopa
m3mMel)y KpTBe 1 MoOepa 1 yCTIIOCTaBIhAE M UyBaHbE TIMCAHE KOPECTIOHICHIIN]E ca
MOOepoM, a CBe ca IWJbeM e(puKacHHjer Cy30ujama HaCHJba Ha PATHOM MECTY Kao
T0jaBe Koja 030MJBHO YTpoykaBa 3arociiene He camo y EBporm Beh 1 mmpom cBera.
be3 o0zmpa nma mu ce pamd O (M3UYKOM, MCUXMYKOM HIIH CEKCYyalTHOM
3JI0CTaBJbalby, HACUJbE HA PaHOM MECTy IOCTalo je mIobajHa IojaBa Koja
NpeBasuwia3d TpaHHIle TOJeAMHMX ApXKapa, Mpodecuja M PaJHOT OKpPYKera.
Haxanoct, camo je mamu Opoj €BpOICKHX 3eMaiba, y Koje cranajy llIBencka,
®panycka n benruja, ToHEO 3aKOHE KOjU CY AMPEKTHO YCMEPEHH Ha CIIPEYaBarhe
OBE TI0jaBe, JOK ce y BehwHM npyrux 3emasba, Kao 1mTo cy Benmmka Bpuranuja u
Hpcka, koprcte noctojehe onpende KpUBIIHOT 1 TpaljaHCKOT MpaBa.

IIT) KPUBUYHO-IIPABHA PETYJIATBA MOBVHTIA'Y
IMBEACKOM KA3HEHOM 3AKOHOIABCTBY

[IBencka je jenHa of] 3eMasba Koja je IoHea oce0aH 3aKoH TUPEKTHO YCMEPEH
Ha CTpeyaBambe HACHIba HAa PaHOM MecTy. [IpBU 3aKOHCKM TEKCT O CIpeyaBamby
MOOHHTa YCBOjEH je JIOHOIICHeM Ypende o BUKTUMU3AIWj1 Ha pamy 1993. ronune
(Ordinance of the Swedich National Board of Occupational Safety and Health
containing Provicionc on meacurec againct Victimization at Work, ordinance AFS
1993:17). C 063upoM 12 BUKTHMI3aIMja 00yXBara CBE OOJIMKE HACKIba Ha PaTHOM
MECTY — 37I0CTaBJbarbe, IICUXUYIKO HACHIBE, COLIMjATHA H30JIallija, Y3HEMUPABAhe U
CEeKCyaJTHO y3HEMHpaBame, Ypenda 0 BUKTUMH3AIN]U Ha paay Cce PUMEbYje Ha
CBE aKTMBHOCTH Y KOjUMa 3allOCIeHH MOTY OWTH W3JIOKEHH BUKTUMHU3AIH]H,
OJTHOCHO TICPUOAMYHHM, MOHOBJECHUM, TPEKOPHHM WM W3PA3UTO HETATHBHHM
TIOCTYMIIMMA YCMEPEHHM TIPOTUB TOjeIMHAYHOT 3aIlOCIICHOT, M3PaXKCHHM Ha

8 Jamapesuh, C. (2008), ,,Mobusr y mpaxcy i gokymenTaMa EY u Cpbuje, 36opHux padosa
Ipasnoe gpaxynmema Hosu Cao 42 (1-2), ctp. 543-548.
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YBPEIJbUB HAYMH KOJ MOTY PE3YJITUPATH W30JI0BAKEM 3allOCICHOT M HErOBUM
HCKIbYUEHeM U3 pajHe 3ajenuume.’ Y3porMa 1 ocsieIuamMa BUKTUMH3ALMje Y
OJIHOCY Ha TIOJ€IMHAYHOT 3arlOCIICHOT, ajli M Ha HUBOY rpyre O0ase ce Ormmmre
npenopyke 3a crpoBoleme HaBeneHe ypendOe HamwmonamHor onbopa 3a
npodeCHoHaANTHY CUTYPHOCT | 31paBibe (Swedich National Board of Occupational
Safety and Health). Y Tlpenopykama Cy caapyaHe OIIIITe 1 TToceOHe Mepe MPOTHB
BUKTHMHM3AIMje Ha pajHoM Mecty. Ormmire Mepe yCMepeHe Cy Ha MPEBEHIM]Y U
OITHOCE C€ Ha CTBApame CUTYPHOT PAHOT OKpYXKeHa, eayKalujy pykoBoxeher
ocoOsba ¥ MHGPOPMHUCAHOCT 3aMOCICHUX O HMXOBHM TIpaBMMa, obOaBe3aMa W
OuCKHBambUMa rocioasiia. [ToceOHe Mepe caiprke yImyTCTBa MOCIIOIABITY KaKo J1a
THIOCTYTIA Y CITydYajeBUMa BUKTUMI3ALMje, HarlamiaBajyhu 3Ha4aj Op30r peraBama
npobrieMa, y3 00aBe3y MOIITOBAk-A MPUBATHOCTH 3aITOCIICHOT KOJU j€ M3JIOKEH
BUKTHMM3aLMjU. To Hac fasbe ymyhyje Ha 3aKkjbydak Ja je y by ClpeyaBarmba
MOOHHTa TIOCIIO/IaBall y 00aBe3u Jla OpraHu3yje paj Ha HauuH Koju he y Hajehoj
MEpH CIPEYNTH HACUIBE M HA jaCaH HAYMH CTABUTH CBHMA Y PAJTHOM KOJIEKTHBY 10
3Haba 1A FICTO HHjE MPUXBATIHUBO.

IV) KPMBUUHO-TIPABHA PETYJIATUBA MOBVHIA'Y
PPAHIIYCKOM 3AKOHOOABCTBY

[Topen [IBexncke, 3emMiba Koja je JOHENa Oce0aH 3aKOH AUPEKTHO YCMEPEH Ha
CTIpeUaBae HACHba Ha pagHOM MecTy je u Dpaniycka. Hamme, y mpakcu
(bpaHITyCKHX Cy[0Ba, MOPATHO Y3HEMHUpABaKkEe HA paxy OWIIO je TPEMO3HATO
MHOTO TIp€ JOHOIIECHAa MOCEOHMX 3aKOHAa Yy OBO] OONACTH, INTO j& 3HaYajHO
JOTIPUHENO JOHOIIEHkY MoceOHOr 3akoHa O colMjaaHoj MoaepHu3amju 2002.
romune (Loi de modernisation sociale). Victn 3a0pamyje CBaKO TIOHOBJHEHO
MOPAJTHO Y3HEMHPABAE KOje MMa 3a IWJb WM TIOCTICIUILY TOTOPIIAke PaTHIX
yCIIOBa HA HAYKMH KOJU INTETH MPaBMMa M JOCTOJaHCTBY 3allOCIICHOT, YTHYE Ha
FETOBO (DM3UYKO MITM MEHTAJTHO 3/IPABJbE HITU JIOBOIH Y TTUTambE PO(eCcCHoHaIHy
OynyhHoct 3anocnenor. OHO 1TO Tpeba HAIACKTH Ha M0JbY KPHMBUYHO-TIPABHE
perysariBe MOOMHTa y (DPaHILyCKOM Ka3HEHOM 3aKOHOIABCTBY jECTE YMELCHHUIIA
Jna je 3aKOoH O COIWjaTHO] MOJIEPHM3AIMjH 00e30eIi0 aJeKBaTHY 3allTHTY
3aMOCICHAMA OJI MOPATHOT y3HEMHUPAaBamha, 3ajeJHO ca M3MeHaMa (hpaHIlyCKOT
3akoHa 0 pajy u KpuBraHor 3akoHuKa. MiMajyhu y BTy YMECHHMITY 113 j& Ka3HEHO
MPaBO KPajie CPEICTBO 32 KOJUM TpeOa MOCETHYTH KO Cy30Hjama OIo KaKBOT
y3HEMHUpaBama Ha pay, OCTOju 00aBe3a 3a MOCIIO/IABIIe U CBA JIPYra OrOBOPHA

9 Puroce, JI. u Tp6ojesuh-Tlanamuh, M. (2007), , KasHeHO-IpaBHA MPHUCTYI MPOGIEMATHIA
MobuHTa“, 360pHuK padosa [Ipasroe axynmema y Pujeyu 28 (2), ctp. 1330-1331.
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JMIa Ja Tpeay3My CBe IMOTpeOHe Mepe Kako OW CHpEedmiid MOpPATHO
Y3HEMHPaBamkhe Ha PATHOM MECTy. Y CyNpOTHOM 3aKOH TMOCIIOAABIy [aje
oBnamhema 1a TUCUMIUIMHCKYA Ka3HH 3allOCNICHOT KOjU Y3HEMHpaBa HEKOT Of
OCTaJIMX 3aMOCIEHHX, a )KPTBU MOTYNHOCT J1a KpO3 MOCTYTaK Me/Wjallije 3aXTeBa
Jla OBaKBO MOHAIIIAE MPECTaHe. Y TIOMIeTy TepeTa TOKa3UBakba, 3all0CIICHH NMa
00aBe3y J1a JOKaKe eIeMEHTEe MOPATHOT Y3HEMHUPAaBamba, JIOK j& Ha MOCIIONABILY
Ja JOKaKEe Jia TIOHANIake Ha KOje ce y MpHUjaBH 3arociieHor yiyhyje He
IPE/ICTaB/ba MOPATHO y3HEMHpaBame. KpUBUUHMM 3aKOHUKOM j€ TIOYHMHHOLLY
MOpAJHOT Y3HEMHpaBama 3arpeheHa Ka3Ha oj1 jeHe TOMHE 3aTBOpa U HOBYaHA
ka3Ha y m3Hocy on 15.000 eBpa, mok je 3akoHOM O pajiy mpenBuheHa Ka3Ha
3aTBOpA O] jelHe TOfMHe W/WiM HOB4aHA KasHa off 3.750 espa.l0 dpamiycku
3aKoH 0 pajly capKu oApenode Koje 3armoCieHOT ITUTE Of] AMCKPUMUHAIIN]E W
KaXKEbaBarha y BE3W Ca TPABOM Ha 3apajly, yCaBpIlaBambC MM HAIPEOBake Ha
TIOCITY, Ka0 U y BE3U ca OOHABJhAEM YrOBOpa O pady y CilydajeBUMa Kaja je
3aI0CIIeHN TPETPIICO WM C€ YCIPOTUBUO MOPAJHOM Y3HEMHpaBamy. JemHa of
Mepa 3aIITUTE 3alOCIICHOT CajipykaHa je y TPaBUIIy MO KOME PacKuJl yroBopa o
pajty Koju OW MpOM3aIIiao M3 HEKOT O/ OBMX OCHOBA HE TIPOW3BOJIH MPABHA JISjCTBA.

V) KASHEHO-ITPABHA PET'YJIATUBA MOBVHT'A
Y OP2KABAMA 3AITAJTHOTI BAJIKAHA

Veras Perryomike Cpouje!! ce mocpeno 6aBu 310cTaBsbameM Ha pajty rapas-
TOBA-EM HETIOBPEIMBOCTH MHTETPUTETA, CIOOOMA, CaBECTH M YBEpema, Koje ce
MOsKe MPErO3HATH U Y 3aKOHY 0 PaLy 2 Koju NpOIHCyje MpaBo 3armocIeHOr Ha 3alll-
TUTY JIMYHOCTH U CTIpeyaBa AUCKPUMUHALM]Y Y PaJHOM omHOCy. KpuBnyHHM 3aK0-
auk Perryomike Cp6uje!3 je medmnmcao npaBHM OKBHp 3a KPUBUYHA JIeNa POTHUB
cro0ozia 1 TIpaBa YOBEKa, TIOBPEAY PABHOMPABHOCTH, TIPUHYMY, 3I0CTaBIbAE U
My4ere, Ka0 M KpMBHUYHA JieJla TPOTUB IpaBa Mo OCHOBY pama. Y majy 2010.
TOJIMHE, JIOHET je 3aKoH 0 chpeuasarsy A10Cmas/para Ha pady Kojum ce ypehyje:14

10 Graser, M. et al., (2003), ,,Legislative Recognition in France of Psychological Harassment at
Work*, Medicine and Law 22, pp. 239-250.

11 Verapru 3akom 3a cripooljerse Verasa PenyGmuke CpGuje, Cyorcoenu enachux PC, Gp.
98/06.

12 3axom o pany, Cyorcbenu enacnux Peny6uxe Cpbuje, 6p.24/2005, 61/2005 u 54/2009.

13 Kpusuann saxoxormnk, Cryocoenu anacnux Penyonuxe Cpéuje, 85/2005, 88/2005-ucmp.,
107/2005-ucnp., 72/2009, 111/2009 n 121/2012.

14 3aK0m 0 crpeuaBarby 3m0cTaBIBama Ha pagy, Cryocoenu enacrux Penyouxe Cpouje, Op.
36/2010.
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* 3a0paHa 3710CTaBJbarba Ha pajly U 'y BE3U ca paJioM Koja je ayaiHo onpehena
Kao 3a0paHa CBaKOT BU/IA 37I0CTABIbamba,

* 3a0pana 37moynorpede mpaBa Ha 3aIlITUTY Off 3I0CTABIhAbA,
* Mepe 3a CIPEYaBambe 37I0CTaABIbabA,

* [IOCTYMAK 3alITUTE JIMLA M3JIOKEHUX 3JI0CTaBJbalby Ha paay U y BE3H ca
pazmom,
* TIPEKpIIIajHa OTOBOPHOCT.

3arociieHu ce IMTUTH O] 3T0CTaBIbakhka, Al M OJ1 BheroBe 37oymnorpede. [Tojam
370CTaBJbamka JIeHUHKUCAH je oapendoM wiaHa 6. cTaB 1. OBOT 3aKOHA K0 CBAKO
aKTUBHO WJIM TIACUBHO TOHAIIIA-E MIPEMa 3ari0CICHOM WITH TPYIIH 3al0CIIEeHUX KO
HOCJIONaBLA KOje e IMOHAB/ba, a KOje 3a LM/b MMa MM TPEeJCTaBba MOBPELY
JIOCTOjaHCTBA, YIVIE/Aa, JUYHOT W TMPOPECHOHATHOT WHTETPUTETa, 3/IpaBiba,
MONIO)Kaja 3alociIeHOT W KOje M3a3iBa CTpaX WM CTBapa HEMPH)jaTeIhCKo,
TIOHMKaBajyhe I YBPEIJBHBO OKPYKEH-€, TOTOpIIiaBa yCIIOBE Pajia WK JOBOIN
JI0 Tora J]a Ce 3aloCieHH M301yje WM HaBele Jia Ha COMCTBEHY HHUIIU]aTHBY
pacKWHe pajH{ OJHOC WIIM OTK&XKE YroBOp O pamy wid apyru yroop. Cymicka
3allITHTA Y TIOMIEY 37I0CTaBJbarba Ha pajly aKTUBUPA CE TIOAHOIIEHEM TYK0e 300T
310CTaBIbamka. TyKOy TOTHOCH 3aITOCTIeHH KOj! HHjE 33/I0BOJbaH UCXOIOM HHTEPHE
3alITUTE KO MOCHO/ABIa, a TY)KeHU je mociozasail. [1o u3pu4uToj 3aKOHCKO]
Hapenou capikaHo] y ofpenou wiaHa 29. cras 4. 3akoHa, PEAMET je pajHu CIiop
KOjU C€ pelllaBa ca CTAHOBUILTA MEPOJABHOI IPOLIECHOT IpaBa IO IMpaBUIMMA
MApHUYHOT MOCTYIIKA. Y MpUMEHH Cy npuMapHo npasuia [ase XXIX 3akona o
napruurom nocmynky!> xoja 6mmke oapelyjy TOCTYTaK y MapHHLIAMA U3 PATHHX
OJIHOCA, a CYNICHAMjapHO 1 OCTaJIa OIILTA IIPaBHJIa OBOT 3aKoHa. POk 3a oroBop Ha
TyxO0y je 1o 15 naHa o1 1aHa npujema Ty>x0e. 3aKoH He MPETTyINTa 3aroCIeHOM KOju
HIOZIHOCH OBY BPCTY Ty»O0e J1a clI0OOHO Opeiv TIpeMET TyXOeHOr 3axTeBa, Beh
cxonHO wiaHy 30. OBOT 3aKOHA MOXE JIa 3aXTeBA:

* yTBpheme 11a je MPEeTpIIeo 3I0CTaBIbAE,

° 3a6paHy BpHICHKHa IMOHAIllamka KOjC MpeacTaB/ba 3JI0CTABJbAILE, 3a6paHy
JAJ6ET BpUICH:A 3JI0CTaBJbakbd, OAHOCHO ITOHABJbalha 3J1I0CTaBJbakha,

* VBBPILCHE PAIEHE PAJIN YKIIAbakha MOCIIEIHIA 3TI0CTABIbamba;
* HaKHa/Iy MarepujaiHe U HeMaTepHjasIHe MITeTe, Y CKIaIy ca 3aKOHOM;
* 00jaBJBHBARGE TIPECY/IC IOHETE MOBOJIOM TY)KOM U3 Tad. 1—4. OBOT WiaHa.

15 3akon 0 mapumanoM noctyrky, Cmyorcbenu enacnux Penyomuxe Cpéuje, 6p. 125/2004 1
111/2009.

63



EBpOHCKO 3aKOHOOJaBCTBO

JemHo on OCHOBHHIX JBYICKHMX IpaBa W3PHYHMTO TPOKIAMOBAHUX Y
MehyHaponHUM MpaBHUM akTUMa Uy YcraBy PeryOmike XpBarcke jecy mpasa
nospehena mobunroM. Kao HajBuilie mpaBHE BpeJHOCTH, MCTa Cy 3aiuTuheHa of
HajrpyOJpHX MOBpehrBamba MHKPUMHUHICAmHEM TaKBHX Jienia y KasneHoM 3akoHy —
Bpehare, peTma, IPUCHIIA, CEKCYATHO Y3HEMUPABAHE.

Bpehame npyrora je npensulheHo ka0 KpUBUYHO JIeNI0 yBpeae u3 wiana 199.
craB 1. Kaznenor 3akona.'® C 003upoM Jia je 3a caMo KPUBUYHO JIETIO YBpEZEe
JIOBOJBHO Bpehame npyrora, mocionasail Koju Bpeha 3amocieHor 4MHH OBO
KPUBHYHO JIETI0 HE3aBHCHO OJ1 TOTA Jia JIM Ta Bpeha Ha paHOM MecTy U KOjH Cy
IMJBEBH TAKBUX HETOBUX pajmbu. [IpeTma je mpenpulieHa Kao KpUBUYHO JIETIO
yiaaHoM 129. craB 1. KasneHor 3akona. Texxu, OTHOCHO KBaTM(UKOBAHH OOIHK
KPUBHYHOT JieJIa TIPETHE OCTBAPY]e CE YKOIMKO Ce 030MIBHO MPETH YHUIITEHEM
JIPYLITBEHOT TOJIOXKaja WMIIM MaTepUjalHOT OICTaHKa 3arociieHor. Mctu je
npensuher wiasom 129. cra 2.17 Kasnenor 3akona. IIpuMepa pam, 030¥bHa
NPEeTHa YHULITEHEM JIPYIITBEHOT MOJI0Xkaja MOXKe OUTH TpeTa yckpahuBama
yHanpehema, ok 030MIbHA MPETHA MATEPHjaTHOM OIICTAHKY 3allOCICHOT MOYKEe
outn mperha yckpahuBama tuiate. [Ipricrna 3amocieHor je Takohe jemaH of
HauKMHa Y3HEMHUpaBama 3arocieHor. KpHBUYHO J1eN0 MpHCHIIE MOCTOjH Y CITy4ajy
KaJia ce 3aroCIICHH CUIIOM FITH 030MIBHOM TTPETHOM MPHCHIhaBa JIa HEIITO YIHHH,
He yunHM Wi Tpru. [locnmomaBan Hajuenthe HAaCHIBEM W 3JI0CTaBJbAHEM
TIPHUCHIBbaBa 3aIlOCIICHOT Ha TPIUBCHE. YKOJIMKO TAKBA H-ETOBA MOHAIIAKA TPAJY
Iy’)KH BPEMEHCKH TIEpUOA M YKOJIMKO JOBEAY /IO HapyllaBama 3IpaBiba
3aMOCIIeHOT, TIOCTIO/aBal] YMHH KPUBUYHO JIENO TellecHe ToBpene u3 uiaHa 98.
Kasnenor 3akona. ! 3anocnenu on crpase nociozablia Moke GUTH 1M CEKCYAITHO
y3HemupaBaH. Hajuemthu cy ciydajeBr y KojuMa TOCIIOZABAIl BPIIM OTymHE
pazme Hax 3anocieHuM. Mehytum, y BenmkoM Opojy cilydajeBa ce TIOHAIIAme
TI0CIIOZIaBIIa He 3ayCcTaBjhba CaMo Ha ONyIHHMM pammama Beh mpepacTta y Texe
HapyIlIaBame MOoNHE c1o0ozie 3anoceHor. Haxanoct, 3anocienu ce 300r crpaxa
ol TyOWTKa pagHOr MeCTa M CBEra HETaTHMBHOT IITO M3 TOra IPOW3MIA3N
(moroprame IMOBHHCKHX TPIJIMKA, TYOUTAK IPYIITBEHOT TIOJIOXKAja, TTOTEIKohe
y U3IPrKaBakby MOPOIMIIE) YITYIITA]y, HE CBOJ€BOJBHO, Y CEKCYaITHy HHTUMHOCT Ca
TMIOCJIOZIABIIEM Ha FhErOB HAaroBOP M Y3 MCKOpHUINhaBame 3aBHCHOCTH, T€ HA Taj
HAUWMH TIOCJIO/IABAIl YMHU KPHBUYHO JIENO CEKCYyaHOT OJHOCA 3J0yMoTpedoM

16 Kasnenn 3axon PeryGmaxe Xpsarcke, Hapomue Houne — CotyskOenn et PerryGrmike
Xpsarcke, 6p. 110/97, 27/98, 50/00, 129/00, 51/01, 111/03, 190/03, 105/04, 84/05, 71/06,
110/07, 152/08, 57/11.

17 1bid.
18 Thid.
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TIONOXKaja Koje je MHKpUMMHNCAHO Y wiany 191. cras 1. Kasnenor 3axona.l Ha
OCHOBY M3HETOT 3aKJby4yjeMO Ja Yy XpBarCKOM Ka3HEHOM MpaBy HE MOCTOjU
noceOHa MHKpUMHUHAIM]a MOOMHTa. MehyTrm, To He 3Ha4M Jia Cy TOHAIIama y
KOjUMa Cy CaJpXKaHd HWHIMKATOPH MOOWHIa HY)KHO JOMYIITEHA. YKOIHMKO Cy
paime Molepa cajipkaHe y HeKkoM off oruca Ouha noctojehux KpuBUYHMX Jena,
6uhe 3abpamene. Y ToM KoHTekcTy Tpeba criomenyTy u uian 114.20 Kasnenor
3aKOHA KOjUM je MPOIMMCAHO KPUBHYHO JIENO TIOBpE/E MpaBa Ha pajl M APYTUX
npasa u3 pajga. Mehytum, 1o cana npu OMIITHHCKUM CyIOBHMA Y XPBaTCKOj HHIjE
JIOHEeTa HHUje[Ha KpUBUYHA TIpecyaa 300r MOBpee Tor WiaHa. JemaH o pasiora
OBOT' (peHOMEHA JISKHM M Y OTS)KAHOM JIOKa3HBamby KPUBHUYHOT JIeNa TIOBPETIE
npasa Ha pajl. Y bocHu 1 XepreroBuHu Ha JIp;kaBHOM HHBOY, [10jaM MOOUHTA j€
nedunucan jemuHO y 3akoHy O 3a0paHu auckpumuHanmje buX kao oGmmk
He(DM3UUKOr Y3HEMUpaBama Ha PaJHOM MECTY, KOjU MOapa3yMeBa MOHABIbAKE
paJiibu Koje MMajy TIOHWKaBajyhu edekar Ha KPTBY UHja je CBpXa WM MOCIISUIA
Jierpajialyja pagHuX yCloBa Wik Ipo(eCHOHAIHOT CTaTyca 3amocyieHor2 .

Ha eHtuTeTcKOM HHBOY, jerHO 3akoH o pamy Peryomike Cpricke eduHuie
1ojaM MOOMHTa Kao crierQuyan 0ONIMK TIOHAIIAkba HA PATHOM MECTY, KOjJHM jeIHO
WIM BHIIE JIMI]A CHCTEMATCKH, Y Jy)K€M BPEMEHCKOM IIEPHOJY, MCUXHIKA
3JI0CTaBJba WM TIOHWKABA JIPYTO JIMIIE C IMJBEM YIPOXKaBamba HEroBOI' yITIeNa,
YaCTH, JBYJICKOT JJOCTOjaHCTBA M MHTerpuTeTa. 22 Hapomua ckymuimisa PeryOmike
Cpricke ycBojirta je 6. 11. 2012. Hampr 3akoHa 0 cnipeyaBary 37I0CTaBbambha Ha
pamy, Kojum ce ypehyjy oOmmIm 370CcTaB/bamka Ha pajLy, 00aBe3e MocozaBara 3a
NPEBEHTHBHO JICJIOBAakb¢ M TOCTYIIIM 32 HETOBO CIPEYABAHE KOI CBUX
rocyioziaBana, 6e3 003upa Ha KapakTep BIACHUINTBA U OONIMK opraHn3oBama. OBaj
HaIIPT 3aKOHA Tpe/Brla HOBYAHE Ka3HEe 32 KPIICHe Opendn UCTOT y M3HOCY Of
3.000 10 9.000 koHBepTHOWIHIX Mapaka, 6e3 0031pa Ha KapaKTep BIACHUIITBA 1
00MMK opraHm3oBama TociofaBna. Mucrtutynmja omOyncmana buX nmemyje kao
[EHTpaJIHA MHCTHTYIMjA 32 3aIITUTY Off JUCKPHUMUHAIM]E, MyTeM Iperopyka,
TIPEBEHITN]€ U TIPOMOITH]€ JbYIICKUX TIPaBa, IIPU YeMY € Y CITy4ajeBUMa HajrpyOspux
KpIlieha npasa rpahana MHctuTyimja opsaniheHa 1a MOKpeHe Cy/ICKe MOCTYTIKe. Y
buX cy 1o cama mokpeHyTa 1Ba TpeKpIlajHa TOCTymKa 300r MOOHWHTa y
CITydajeBUMa Kajia Cy JIMIa Koja Cy MpHjaBuiia AMCKPUMUHALIN]Y Ha PATHOM MECTY

19 Ibid.
20 Tbid.
21 3akon 0 3a6parn auckpuMuHatwje, Cryocoenu enachux Bocre u Xepyezosune, 6p. 59/09.

22 3akon o pamy, Ciyorcbenu 2nachux Penyémuxe Cpnexke, 6p. 38/00, 40/00, 47/02, 38/03, 66/03
u 20/07, umanosu 98, 111 u 112.
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6una cyodena ca moryhsormhy otkaza.23 ¥V 06a caydaja JoHeTa je MpBOCTeIeHa
npecyzia KOjoM Ce OJITOBOPHA JIMIIA KaKFhaBajy BUCOKMM HOBYAHUM Ka3HAMa, ajii
Cy IPYrOCTETICHH CYIOBH BPATHJIU TIOCTYTIAK HA TOHOBHO OJTy4YMBAGC. SHAYAJHIM
ce cMmarpa nofarak jga y PermyOmuim Cpricko] MOCTOje MHMIM)AaTHBE CTPYYHHX
KpyroBa Koje MpeBOIM JIOLEHT Jp Mwunopan JaHkoBuh Koju MCTHYE Jia ce y
Penryommm Cprickoj 1 buX MOOMHT TpeTrpa Kao MpeKpIiiaj HMako 4eCcTo MMa
KapakTep TEIIKOI KPUBUYHOT Jiena, UMajyhu y BUIy UMESCHHUILY J1a TICHXHYKO
3JI0CTaBJBARHE YECTO MOXKE JIa UMa CIIOXKeHHje nocneauiie o ¢usrkor. [pra ['opa
je noHena 3akoH O 3a0paHW 3/OCTaB/bamba Ha pamxy 29. 5. 2012. xojum ce
cBeoOyxBaTHO Je(MHMIY TIpaBa, 00aBe3e M OINOBOPHOCTH TOCIONABAIlA U
3aMOCIICHUX Y TIOMIEY CIIpeYaBarha 3I0CTaBIbaba Ha PAy M Y BE3H Ca PajioM, Kao
¥ JIpyTa IIUTambsa Ol 3HAYaja 3a CTIPedaBame 1 3allTUTy off MOOUHTa.24 3aKoH 0 pajy
3a0pamyje IMCKPUMUHAIM]Y HA pady y BE3H Ca 3aloll/baBakbeM, a Kao HheHe
00HKe TOCEOHO TPETUPa Y3HEMHUPABAGE U CEKCYATHO Y3HEMHPABAHE KOje MMa 32
Wb M TIPEJCTaBJba MOBPEdy JOCTOJaHCTBA 3allOCICHUX W JIMIA KOja Tpaxe
sanocneme.2S Kpusmunn 3axonuk Llpue Tope He mpommcyje y momasby XX
(3MOYMHY POTUB PajIHKX MPaBa) M3PHYKTO CAHKIIMjE 3a 310CTaBIbake Ha pay.20
MelhyTnM, y OBOM 3aKOHHKY CaHKIMOHFICaHA Cy KPUBUYHA JIEA:

* TIOBpE/IA jeIHAKOCTH (Ka3Ha 3aTBopa 10 Tpu roymse),2’
* 37I0CTaBJbamE (Ka3Ha 3aTBOpa 0 jeIHE roz[HHe),28
* Myuese (Ka3Ha 3aTBOpa y Tpajamy mMehy 6 Mecemm o0 5 rommHa),?d

* CEKCyalTHO Y3HeMHUpaBame (Ka3Ha 3aTBopa y Tpajamy uzmel)y 3 mecerra 1o 3
romune), 30

23 TIpsy mpecymy nomeo je jyma 2012. OchoBHm cyn y Ilpujeopy, Ha OCHOBY 3axTjeBa
Hucturymmje omOyncmana y buX u meda teputopujaHe BaTporacHe jempHuIie Mumera
Mehena y [Iprjenopy npormacuo je oQroBOpHAM F HOBYAHO KA3HHO 3aTO IIITO je Y3HEMUPaBao
Barporaciia — Bosada Ha pamaoM mjecty y OOTBIJ Ipujenop. OKprBIbeHH je Y3HEMHPABAO
JKPTBY TIOHABJBbALEM PalibH KOje MMajy ToHMKaBajyhu edekar Ha JKpTBY, a Unja je CBpXa Wil
THoCTIe/MIa IeTpajialivja paJHUX YCIIoBa WK MPOo(eCHOHAIHOT cTaryca 3aroC/IeHOn

24 3akom 0 3a6pany 3m0CTaBIBARA Ha pazy, Cyocoenu ucm Lpne Tope, 6p. 30/12.
25 3akon o paxy, Cryorcbenu icm Lpre Tope, 6p. 49/08.

26 Kpuswann 3axounk, Cryocbenu nucm Lipue Tope, 6p. 70/03, 47/06, 40/08, 25/10.
27 Ibid, unan 159.

28 Ibid, wran 166a.

29 Ibid, wian 167.

30 Ibid, unam 207.
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* TIOBpE/Ia jeHAKOCTH TPH 3aIolhbaBaHy (HOBYaHA Ka3HA MM Ka3Ha 3aTBOpa
710 jenHe romune). 3!

CekcyaltHO y3HEMHUPaBambe Y IPHOTOPCKOM 3aKOHOIABCTBY Camo T0 ceOH HUje
KaXKIbMBO 3aTBOPCKUM WM JPYyIUM Ka3Hama. [IpecTaHak BpIIema CeKCyaaHOT
y3HEMHUpaBama U HAKHATy 1ITeTe omreheHa/u MOXKe TPKUTH Ha OCHOBY 3aKOHA
0 3abpanu muckpuMuHaimje’? u 3axoHa o paxy.y llpuoj Topu cexcyanHo
Y3HEMHPABAHE CE MOKE OKApaKTEPUCATH Ka0 KPUBUYHO JIETIO CaMO KOJT HajTeKHX
o0JMKa U TO OHJA Kajia Cy Y MOCTYIIMMA, KpO3 (U3MYKH KOHTAKT, CaJpyKaH!
eJIEMEHTH HEKOT OfI KPMBHYHHX Jiela MPOTHB TIONHE CII000e Kao IITO Cy
CHJIOBamkC 3JI0yMOTPEOOM TO0JI0Kaja WM HEJI03BOJBCHE IOJNHE Pajlibe
3710yTIOTPEOOM TTOJIOXKAja, TIe CE 3IOYNOTPeOOM IMONIoXKaja JKpTBa Koja ce mpeMa
YUUHHUOILLY HAJIa31 Y OHOCY Mopel)eHOCTH WK 3aBUCHOCTH HABOIM Jia TPITH WK
upHN TonHe pamme.s’ Y Pemy6muim CloBeHMjM je MpaBHA peryiaTuBa 3a
CTIpEYaBambe 37I0CTaBJbaba HAa Pally JENOM 3aCHOBAHA Ha TIPABHO] PETYIIAaTUBU
EBporicke yHuje, a nenom Ha 3akonrMa CrioBeHuje. [IpaBHE OCHOB 3a CIIpeyaBarme
MOOHHTa IIPOKCTHYE U3 ofpenada Yerasa CloBeHHje Koje ce ogHoce Ha: 4

* JeIHAKOCT TIPEJ] 3aKOHOM,

* TIPaBO Ha JIMYHO JIOCTOjaHCTBO U CUTYPHOCT,

* 3AIITUTY MPUBATHOCTU U JINYHUX MPABA.

* 3aKOHOM O PajIHIM OHOCKMASS TIPOMHCAHO je Jia TI0CII0aBall Mopa Jia:

* HICTIOIITYje MpaBa pajiHUKa Koja Cy JO0rOBOPEHA U TMOTIHMCaHa y YTOBOPY O
3aroNUbaBakbY, 3aTUM JIa IITUTH U TIOIITY]€ TMIHOCT PA/THHKA,

¢ J1a 3allTUTH I[OCTOj AHCTBO M IIPUBATHOCT paIHUKA.

Ouexyje ce na he ce y m3MeHaMa W JiolyHaMa 3aKOHa O 3allolLbaBamby
JIOJIaTHO YHETH Y CaJipykaj M MpaBHy OCHOBY 3a 3a0paHy 071 370cTaBsbama. [lopen
HIOMEHyTe TpaBHe OcHOBE, y CIIOBEHHjH c€ KOPUCTH jOII U 3aKOH O APXKABHUM
CITy>KOCHHITMMA KOJUM ce 3a0pamyje CBako (M3HUYKO, BEpOATHO W HEBEpOATHO
TIOHAINIAFKE JaBHUX CIy)KOCHWKA, Kao W onpeheHe omiyke YcTaBHOr cyma. Y

31 Ibid, wran 225.

32 3akon o0 3aGpann muckpuMuHatmje, Cryorcbenu em Lipue Tope, 6p.46/2010
33 Kpuswann 3axonnx, Cryorctenu icm Lipre Tope, o, wianosu 207 i 208.
34 Ustavo Republike Slovenije, Uradni list Republike Slovenije, §. 33/1991 .

35 Zakon o delovnih razmerjih, Uradni list Republike Slovenije, . 42/2002, 79/2006-ZZZPB-
F, 46/2007 OdL.US: U-I-45/07, Up-249/06-22, 103/2007, 45/2008-Z Arbit, 83/2009 OdL.US:
U-1-284/06-26, 21/2013-ZDR-1.
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CrnoBeHMjU je TIPOLIECYMPAHO BHIIIE CiTy4yajeBa MOOWHIAa KpO3 TPEKpIlajHE
HOCTYTIKE.

Cenrem6pa 2009, y Perry6mmim Makenonuju je 10HeT 3aKkoH 0 n3MeHamas0 u
JonyHamMa 3akoHa O pagHuM omHocumal’/ koju onpehyje kasHe 3a
JMCKPUMUHAIIM]Y Ha PaJHOM MECTy W MOIp)KaHa MpaBa y Be3W ca pajoM Kao
JIeoM JbyICKUX TpaBa. OBUM 3aKOHOM je TIOCEeOHO aeduHHCAH IojaM
TIICUXOJIOLIKOT Y3HEMHpPaBamba Ha PaJHOM MECTY KOjU je 10 Taja y MakenoHuju
OMO IIMPOKO PacIpOCTpam-EHa, ANl MPABHO HEperyjIucaHa 1ojaBa. Y TOMIeTy
37I0CTaBJbakba Ha pajy MOCEOHO je 3HaYajHO yBOlese /IBa HOBA WiaHA: WiaH 9a u
neo 2.y unany 11. Unan 9a oBor 3akoHa eKCIUTMIMTHO 3a0parbyje HCHXOIOIIKO
Y3HEMHPAaBahE Ha PaJJHOM MECTY U OCEOHO HABOIM TEPMUH MOOUHT yBoaehu ra
TaKo Y MaKEeJJOHCKHU TPaBHU CHUCTEM Kao MCKPUMHHAIIM]Y W CBAKO HETraTWBHO
TMIOHAIIAE TI0jeIMHIA WIH Tpyle (HajMamke jeIAHITyT HEJE/HHO Y TIEPUOIY Of
IIECT MECElH), Koje Tpe/cTaB/ba IMOBPEAy HHTEIPUTETa, yIvena M 4acTd
3aM0CCHOT M M3a3MBa CTpax WIIM CTBapa HENpHjaTesbCko, TOHMKaBajyhe u
YBPEIJbHBO OKpYKEeHe. 3akoH JAe(UHUINEe M3BPIINONA [ICHUXOJIOUIKOT
y3HEMHPaBamha Kao jJeAHOT WK BHUILE MOjeIHALlA Ca HETaTUBHUM CTaBOM IIpeMa
JIPYTUM 3arocieHrMa 0e3 0031pa Ha HHXOBO CBOJCTBO (IIOCIIONABAI], OITOBOPHO
TIMTIe WM 3arocienn). [lpyra onpenda y ToM 3aKoHY HaBOJIM JIa Y CIydajy criopa,
KaJl jé HeKO JIEJIOBA0 y CYNPOTHOCTH ca ujlaHoM 9a, TepeT J0Ka3MBamba Maja Ha
NOjeIMHIIa WM TPYIy OPOTUB KOJUX je U TMOKPEHYT CHOp 3a IMOYUE-EHO
TICHXOJIOIIKO Y3HEMHUPaBakhe (MOOMHT) Ha paJTHOM MECTY, OCHM aKO CE JIOKKE J1a
je onpeheHn TpeTMaH HacTao yciea OKOHOCTH mpenBuheHnX y wiaHy 8. 3akoHa
0 pamHMM ofHOCHMa. HemocTtak oBOr 3akoHa je OICYCTBO ofpendH Kojuma ce
00e30elyjy Mepe M MexaHuM3MH 3a €(HKAaCHO OTKpHBAHmE, YTBphUBamE MU
CIpeyaBame MCUXOJIOMIKOI Y3HEMHpaBaba Kao BU/Ia HACHIbA HA PATHOM MECTY.
Hawnwme, oBaj 3ak0H KOpHCTH BeoMa IHMPOKY JAeUHUIM]Y MOOUHTa, noBoachH y
NUTake MPUMEHUBOCT OBHUX OIpeadM y CHeuuuyHuM CUTyaldjama
TICHXOJIONIKOT Y3HEMHUPaBarba KaJia yCIel YOIITeHOCTH MPaBHUX TIPONHca HUje
Moryhe yTBpIUTH OATOBOPHOCT U3BPLIMOLA MCTOT. 3aKOH He JiehUHHIIEe Ka3HEHE
ofpende W YIOTy CHHIMKaTa W HPHUBpPEIHE KOMOPE Yy TOCTYIKY 3aIlTUTE
3aMOCNIeHUX Yy CIOpoBHMMa O MoOHHTY. Takole, cTparemku MOOMHT Kao BH[
TMICUXOJIOLIKOT Y3HEMHUpaBama Ha PaHOM MECTY HHje PeryiucaH W3MeHama U
JoTyHama 3akoHa O paHAM OJHOCHMA. JeMHU OOJMK TpaBHE 3aIlTUTE KOjH je

36 3akoH 3a TOMONHYBAE HA 3AKOHOT 3a paboTHHTE OXHOCH, Cyorcbenu Bechuk na Peny6iuka
Marxeoonuja, op. 114/09.

37 3axon 3a paboraute omHocu, Cmyicenu Becuux na Penyéuxa Makedonuja, 6p. 62/05,
106/08 1 161/2008.
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npeaBuheH 3aKOHOM jecTe CYICKa 3alliTUTa, 4YHhja j€ MPUMEHJBHBOCT
JIMCKYTaOITHA YCIIe HEeI0CTaTKa Ofipe/ion KojuMa Ou ce TIPEel3HO YTBpIKIIA
TpaBHA OCHOBA 32 TIPUXBATAE TYXKOE y CIIy4ajy MCUXOJOIIKOT Y3HEMHUPABambha.
Jlo cama je y PenmyOmumm MakenoHuju OWIIO HEKOJIMKO JIECETHHA TYXOH ca
eJIeMEHTUMA TICHXOJIONIKOT Y3HEMUpaBamba Of KOJUX je TIOJIOBHHA TOHETA IO
SKCIUTHIITHAM ONTY)K0Oama 3a MOOMHT y CMHCIy 4iaHoBa 2. W 9. 3akoHa 0
paTHIM OJTHOCHMA, I HAKAIOCT Oe3 mpaBocHaKHE Tpecyne. [IpaBHu craryc,
PaJlHU OJTHOC W MPEKHU]] PAJTHOT OJHOCA PAJTHUKA Jp)KaBHE aJMHHUCTpAIHje je
NPENM3HO PETYIHCaH lex specialis iporMcuMa Kojuma ce 00e30ehyje 3armrura
UCTUX O]l y3HEMHUPAaBamkha Ha Pajly Y IWbY HE3aBHCHOCTH JPXKAaBHHX OpraHa u
edukacHoCTH y pay.

VI) YIIOPEOHO-ITPABHA AHAJIN3A KA3SHEHO-IIPABHE
PETYJIATVBE MOBMHT A

AHami3a yropeaHO-TIpaBHE peryjaTiBe MOOMHTa TOKasyje Ja TojequHa
eBPOIICKA 3aKOHOJIABCTBA HE IMPABE PA3MKy M3Mel)y 310cTaBIbamba, MCHXONOMIKOT
U CEKCYaIHOI y3HeMHpaBamba Beh Ha jeaH HOB HA4MH JC(PUHHIILY MOOHHL
Wmajyhu y BUIy paziMuuTOCT paibll y KOjUMa CE Y3HEMHpPABaEke MOXKE
OCTBapHTH, y HEKUM EBPOIICKMM 3eMJbaMa 3aKOHOIABILM 3alpamyjy u ocyhyjy
OWJI0 KOje HeXEJBEHO MOHAIIAkE Y (DOPMH YUSCTAINX M HETPIICILUBUX PATEHH UITH
TeCTOBA KOjU yTHYYy Ha JIOCTOjaHCTBO OCOO€, HCH TICHUXOJONIKU WIH (DU3IMIKA
MHTETPUTET T€ WMajy 3a TOCICIMIly CTBAPAC HETPIICIbHBE PaJHE OKOJHHE.
[NojeniHa 3aKOHOABCTRA, HITP. (PpaHILyCKO U OEIIHjCKO, Ha TOJbY Ka3HEHO-TIpaBHE
perynaruBe MOOWHra akKIeHaT CTaBJhajy HAa IMJBEBE 3JI0CTaBJbaya/mMobepa,
OITHOCHO TP&XE Wb KOJH CE KM OCTBAPHTH TIPEIY3UMAbEM PaIibi MOOHHTA.
Jpyra mak, Hamiacak CTaBJbajy Ha y4YMHAK, OIHOCHO TIOBpEIy IIpaBa JXPTBE
y3HEMHUPaBara/MOOWHTa, TC MPUIIMKOM OLCHUBAKbA MOCIESANNA HEKEIHEHOT
TIOHAIIIakha IPUMEILY]y CTaHAapAe 00jeKTHBHOT CXBaTamba peMa KojuMa Ou cBaka
pa3ymMHa, o0jeKTHBHA U T0Opo H(OopMUCcaHa ocoba Koja Ou ce Halllia y CITMYHIM
OKOJTHOCTHMA y KOjHMa Ce Halla3W JKPTBAa 3aKJby4ilia J]a CE Pad O y3HEMHUpa-
BajyhrM okonHOCTHMA. Y3HeMupaBajyhe OKOTHOCTH, OTHOCHO HETPIIEIhUBA PAJTHA
KJTMMa TIOCTOj! Y CUTYaIljaMa YIeCTAINX MCUXONOIIKIX Y3HEMHUpaBama. AKO ce
noBpel)yje JT0CTOjaHCTBO 3alOCIICHOT WM HHETOB TICUXOJIONIKA WIH (DU3IIKA
UHTETPUTET, TICUXOJIONIKUAM Y3HEMUPABAEM CMaTpajy Ce U jeJHOKPATHA YHIHCHHA
Koja he Hy>kHO JToBeCTH JI0 CTBapara HETpIebUBE KIMME Ha paHoM Mecty. C THM
y BE3H, y BPOIICKOM 3aKOHOJIABHOM TPOCTOPY MOTpeOa 3a HOPMHUpPAEheM MOOUHTa
Kao y4ecTasor MOHAIlamba MPOM3HIA3H M3 TEOPUJCKOI KOHIIENTa MOOMHIa Kao
HEXKEJLCHOT MOHAIIAka KojuM ce ToBpehyje Jbyicko poctojaHcTBo. CaMo TakBe
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pammbe Koje M0 CBOM HMHTEH3UTETYy WM TOCiequilaMa TMpepacTy Yy MOBpeLy
JIOCTOJaHCTBA CMarpajy ce€ MOOWHIOM, OIHOCHO TMOHAIIAmEeM KOje TPEelCTaBiba
npo0JieM caBpeMEeHOT IPYILTBA.

VII) 3AKJBYYAK

Nmajyhu y Buly YMEEHHITY J1a TICHXOJIOIIKO 37I0CTAaBIbabe HA PaHOM MECTY,
OTHOCHO MOOHWHI TpENCTaBjba MPOOTEM CaBPEMEHOT NpYyINTBA, jedaH Of
MpUMapHHX 33/1aTaka CBake MoJIepHe JprkaBe Tpebasio Ou 1a Oyjie yCrocTaBIbame
e(hrKacHOr cucTeMa MPEBEHIM]e U 3aIITHTE OJI CBUX OOJIMKA HACKIba, OJHOCHO
3JI0CTaBJbamba Ha pamgHoM Mecty. [lopen npikaBHHX opraHa, Ha CTBapawy U
OZIpKaBamby 31PaBe U CHTYPHE PajHE CpeMHE Y by 00e30ehera mormroBama
JBYJICKOT JIOCTOJaHCTBA, MPHBATHOCTH M JIMYHOT MHTETPUTETA 3allOCICHHX
MopaJii OM OMTH YKJbYYECHH U CBH PEIICBAHTHH COLIM]jaJTHU TIAPTHEPH, Kao LITO CY
CHHIMKAJIHA © TNpo()eCHOHANHA YAPYXKEHa 3alloCICHUX M HEBJIAJINHE
opraHmzanyje koje ce OaBe 3alITUTOM TIpaBa paJHUKA W JBYACKHX IIpaBa.
Haxanoct, Mako YyCIIOCTaBJbae 3/IpaBe pajHE CPEAMHE y LHJbY 3allTHTE
3al0CIICHUX OJl y3HeMupaBama Beh ayxe Bpeme TpelcTaBiba HPUOPUTET
eBPOICKHX U MelyHapOIHUX OpraHu3aluja, 0 caja Huje npuxBaheHa HUjeqHa
3BaHWYHA Meh)yHapomHa nedHHHIM]a 370CTaB/bakba Ha pagHoM Mecty. Camo je
Masi Opoj eBPOIICKHX 3eMajba JJOHEO 3aKOHE KOjH Cy IHMPEKTHO YCMEPeHH Ha
cripevaBame oBe mojase (Hmp. IlIBencka, @panirycka, benrmja). Y 3emipama y
KOjUMa HE TTOCTOjY TIOCEe0aH 3aKOH O TICHXUYKOM 3JI0CTaBJhaby Ha PAITHOM MECTY
(amp. Benka bpuranuja, Mpcka), nmpuMemsyjy ce mocrojehe onapende Ka3HeHOT |
rpahanckor mpaBa kKojuma ce mpenpuhia obaBe3a mocnomaBlia na 00e30emau
aJIeKBaTHE YCIIOBE Pajid, OMHOCHO MpEIy3My Mepe 3allTUTe U 0e30eHOCTH Ha
pagHoM Mecty. C 003MpOM Jia Ce YCTIEIIHO TTOCIOBAE HE MOXKE CBECTH CaMO Ha
pen, pax v JMCLMILIMHY, Harlacak Tpeda CTaBUTH M Ha MPHCTOJHO OMXohere,
EMOIMOHATHY WHTEJIMTECHIIN]Y W CTBapame aTMocdepe Koja Moro/yje MO3UTHBHO]
KOMYHHUKAI[MjU. MHOTH TOCIIOAABIM HMajy pa3BUjeH TO3UTHBAH HAYMH
TIOCTYTIakba Ca JbY/IMMA, YCIIeBajy J1a KOHTPOJIHIILY CBOjE HAIVIE ¥ HEPOMHUIIUBCHE
UCIIaJIe M Y4e Ce Jia MPUIIAroJie CBOje MOHAIIAE MPOQUITY 3aMOCIICHOT, JIOK MaK
JPYTH HEMajy Te BEUITHHE WM HX TEHIKO YCBAjajy. 3aT0 MOXEMO TOBOPUTH O
TIOCIIOIaBIIMA JIUKTaToprMa 1 Bohama. [1pBu rpajie ciery HoCIIyIHOCT, a Ipyru
Cy JIEMOKpPaTUYHH T1a 0Xpaldpyjy CaMOMHHUIIMjaTUBHOCT M KPEATUBHOCT Ha TIOCITY.
300r Tora je moTpeOHO Of 3arOCIICHUX, a MOCEOHO OJ1 TIOCIIOIABAIa 3aXTEBATH
Behr HMBO KOMyHMKalMoHHMX criocoOHocTH. [lopex Tora Tpeba TpeHHuparu
CaMoIOy3/latbe, TEXHUKE pelllaBama Cykobda, pykoBohema, TUMCKH paj,
yIIpaBJbambe, OCHOBE KOMYHHUKAllMja, JaBamba MOBpaTHUX uWH(popmMayja,
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HeBepOATHY KOMYHHKAIH]y, eKCIpecHjy emornuja u ¢1. OHO IITO MOCIOAaBIN
Takohe Tpeba a ypasne, jecte HHGOPMUCAE 3aMOCIEHUX Ha CBUM HUBOKMMA O
npoOieMUMa MaJITpeTHpama U 310CTaBbamba Ha MOCITY OJHOCHO MOOHHTa, IPpU
yeMy Tpeba 3axTeBaTH OJ 3allOCICHUX Ja YCBOje OBAa 3HAmba W YHAIpene
MelycoOHM OHOC W KOMYHHKAIM]y YHYTap OpraHusaiyje. ¥3 TO MOCIOAABIU
Tpeba 1a JOHECYy jacHe MpaBHIHHKE KOjUMa ce 3a0pamyje MOOMHI U Koje
nponwcyjy oapeheHe caHKIje 3a 0co0e KOje MAITPETHPajy MM 3710CTaBIbajy
apyre. OBo je OuTaH MPETyCIoB Y CTBapamy 3ApaBOr paJHOT aMOujeHTa, rye he
ce TOCNaTy jacHa TOpyKa Ja jé MOOWHI HEeNpHXBAaT/bMBO IMOHaIame. HakoH
CTBaparma TOT OCHOBHOT' 3aKOHCKOT TIPEITYCIIOBA 33 CAHKIIMOHHUCAHE MOOMHTa Kao
HENPUXBATJBUBOT MIOHAIIAMA, Y CBUM EBPOIICKIM 3eMJbaMa y KOjuMa MOOHHT jOIIT
yBEK HHje NOCeOHO MHKPUMHUHHKCAH, Tpeba JOHETH 3aKoH Koju he OMTH JUPEeKTHO
YCMEpEH Ha CIpevaBarbe TICHXUYKOT 3JI0CTaBJbakba Ha PaTHOM MECTY.

Y mwey edukacHujer cy3OHMjama OBE HETATMBHE IM0jaBE W YCHEIIHOT
JIOKa3MBaba MCTE, Y 3aKOHOIABCTBY CBHX EBPOICKUX 3eMajba Tpebano Ou y
JIOKa3HOM TMOCTYIIKY JIO3BOJIUTH KOPHUIINhEeHe JIMYHOT JTHEBHWKA Joraharba
BOhEHOT' OJ CTpaHe >KPTBE, NMPUBATHO TEXHWYKA CHUMJBEH pasroBop m3Mmely
KPTBE M M3BPIIMOIA MOOWHra, Ka0 W IHCaHy KOPECIIOHICHIM]Y JKPTBE ca
MoOepoM.
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